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3i4trUit  ^  PtMU$l9miMt  to  wUt 

BEIT  REMEMBERED  th«t  oo  the  twentieth  day  of  December,  ia  the  fortleUi 
year  of  the  lodepeodeoee  of  the  United  States  of  America,  Matuew  Cabkt.  of  tht, 
a^d  district,  bath  deposited  in  this  office  the  title  of  a  book,  the  rl(ht  whereof  he  claiai' 
as  proprietor,  in  the  worda fbHowing,  to  wit: 

**  Reporti  of  Cases  argued  and  atMudxed  in  the  Supreme  Court  of  tlie  United  Statea. 
Februuj  term,  1816.    Ry  Henry  Wheatoo,  Counaellor  at  Law.   Volume  I/* 

la  covpoRMiTT  to  the  aet  of  Congress  of  the  United  States,  entitled,  **  An  act  for  the 
eneouraccBMnt  of  learning,  by  securing  the  copies  of  maps,  cbarta,  and  bouks.  to  the 
authora  and  proprietors  of  such  copies,  during  the  times  therein  oMtntioned;**  and  ai*n,  to 
an  aet  entitled,  *'An  act,  supplementary  to  an  act,  entitled,  an  act  for  the  encoiipige- 
**  ment  of  leamli^.  by  securing  the  copies  of  maps,  charts,  and  books,  to  the  autharr  and 
**  proprietors  of  such  eopies,  during  the  times  tliereio  mentioned,  and  extendiof  the  heoe- 
'*  fita  tliereof  to  the  arts  of  deiiintog>  tBgravins,  and  etching  historical  and  other  prinu.** 

D.  CALDWEIX, 
Clerk  of  the  District  of  Femnyliranii. 
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PREFACE. 


I?r  presenting  to  the  profession  the  first  volume  of 
die  Reports,  which  the  editor  is  pledged  to  continue, 
he  feels  how  much  he  will  stand  in  need  of  its  indul- 
gence for  the  impeifections  which  may  be  discover- 
ed in  a  work,  at  once  so  important  and  difficult.  It 
is  not,  however,  with  the  view  of  deprecating  the 
justice  of  criticism,  that  he  offers  a  few  remarks  upon 
the  nature  of  the  undertaking,  and  the  manner  in 
which  it  has  been  executed. 

Of  the  arguments  of  counsel  nothing  more  has  been 
attempted  than  to  give  a  faithful  outline ;  to  do  jus- 
tice to  the  learning  and  eloquence  of  the  bar  would 
not  be  possible,  within  any  reasonable  limits  :  the  re- 
porter, therefore,  trusts  that  his  professional  brethren 
will  regard  with  candour  the  imperfections  they  may 
perceive,  whilst  the  public  will  attribute  them  to  the 
cause  mentioned.  It  is  possible  that  some  important 
illustrations  may  have  been  omitted;  but  it  is  believ- 
ed that  the  points  and  authorities  have  been  faithful- 


ir  PREFACE. 

Ij  recorded,  where  the  cases  either  admitted  of,  or 
required,  it. 

The  same  discretion  has  been  exercised  in  omit- 
ting to  report  cases  turning  on  mere  questions  of  fact, 
and  from  which  no  important  principle,  or  general 
rule,  could  be  extracted.  Of  these  an  unusual  num- 
ber has  recently  occurred  on  the  admiralty  side  of 
the  court,  attended  with  an  infinite  variety  of  circum- 
stances, but  inapplicable,  as  precedents,  to  future 
cases. 

Some  notes  have  been  added,  in  order  to  illustrate 
the  decisions  by  analogous  authorities ;  and  whilst 
gleaning  in  the  rich  field  of  prize  jurisprudence,  af- 
forded by  the  late  war,  it  was  thought  expedient  to 
subjoin  a  more  ample  view  of  the  practice  in  prize 
causes  than  has  yet  been  presented  to  the  public^ 
which  may  posbibly  serve  as  a  check  to  those  irre- 
gularities that  had  crept  in,  from  the  want  of  expe- 
rience, in  this  branch  of  the  administration  of  justice. 
Its  doctrines  have  been  developed  by  the  court  in  a 
masterly  manner;  and  we  may  contemplate  with 
pride  and  satisfaction  the  structure  which  has  been 
built  up  in  so  short  a  time,  and  under  circumstances 
so  unpropitious  to  the  development  of  the  true  prin- 
ciples of  public  law.  On  this  occasion  we  are  compel- 
led to  lament  the  loss  of  an  illustrious  civilian,  whose 
labours  so  eminently  contributed  to  facilitate  those 
of  the  court,  and  who  has  been  removed,  by  the  in- 
exorable hand  of  death,  from  this  scene  of  active  con- 
tention, and  generous  emulation.^     With  how- much 

*  Mr.  Dexter,  who  died  duriofj;  the  vacation. 
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^SigoiHj  tad  uMfolneBs'  be  klonoed  the  bar,  end  witt 
yrhat  poweVfi  of  atialyM  hfe  unilblded  tfaeimdef  iDlii^ 
cate  qoestioiii  of  juiu|»riideDoe^  the  rebordar  of  this 
tribimal  will  attest  Lew  attentite  to  the  graces  dT 
ettxititioD,  and  the  techmtisl  forms  of  iaw,  than  to  tha 
prinoiples  of  eqoity,  his  miiiid  was  enlai^^  bj  a  pti- 
Io8a|ihical  view  of  ooiverBal  jurisfntHleiice,  and  tft 
him  may  be  afifdied  What  Cicero  Mjn  of  his  cotem- 
poraiy  SuliMcius,  Vtdetur  m  scdtanda'arle  primui  0$9B 
mahusse^  quam  m  prima  secimduSt  id  quod  est  adq^Hu^ 
in  jure  civiH  esse  princeps.  JVeque  iUe  mc^  juris 
eonsubusj  quam  juslitim  fail :  ita  ea  quce  proficisebantur 
a  legUms  d  a  jure  eivili  semper  ad  fixciUtaiem  equikh 
temque  referebat.  But  it  is  higher  praise,  and  equallj 
well  merited,  that  in  him  the  character  of  the  adro- 
cate  seemed  to  borrow  a  new  lustre  from  that  of  the 
philosopher  and  the  patriot ;  that  like  the  illustrious 
Roman  referred  to,  '^  in  his  political  conduct  he  was 
always  the  friend  of  peace  and  liberty;  moderating 
the  violence  of  opposite  parties,  and  discouraging 
every  step  towards  civil  dissentions." 

Should  the  annotations  contained  in  this  volume  be 
favourably  recem^^0^y  the  public,  the  editor  will 
hereafter  continue  this  branch  of  his  labour  with  a 
less  timid  hand,  and,  in  the  words  of  Lord  Bacon, 
make  it  his  aim,  ^  to  collect  the  rules  and  grounds 
dispersed  throughout  the  body  of  the  same  laws,  in 
order  to  see  more  profoundly  into  the  reason  of  such 
judgments  and  ruled  cases,  and  thereby  to  make 
more  use  of  them  for  the  decision  of  other  cases 
more  doubtful;  so  that  the  uncertainty  of  law,  which 
is  the  prmcipal  and  most  just  challenge  that  is  made 


tJ  preface. 

to  the  laws  of  our  nation  at  this  time,  will,  by  this 
new  strength  laid  to  the  foundation,  be  somewhat 
the  more  settled  and  corrected/'  Such  a  commen- 
tary seems,  indeed,  indispensable  to  the  utility  of  re- 
ports of  the  proceedings  in  courts  of  justice.  For,  as 
Sir  William  Jones  has  observed,  ^^  if  law  be  a  science, 
and  really  deserve  so  sublime  a  name,  it  must  be 
founded  on  principle,  and  claim  an  exalted  rank  in 
the  empire  of  reason,'''^ 
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RULES  AND  ORdSrS 

OF   THE 

SUPREME  COURT  OF  THE  UNITED  STATEB. 


I. 

February  Term,  1790. 

Oedeked,  That  the  cleric  of  this  court  do  reside  and  keep  his 
office  at  the  seat  of  the  national  government,  and  that  h'e  do  not 
practice,  either  as  an  attorney  or  a  counsetlor,  in  this  court,  while 
he  shall  continue  to  be  cleik  of  the  same. 

II. 

February  Tenn^  1790. 

Obdered,  That  (until  farther  order)  it  be  requisite  to  the  ad' 
mission  of  attorneys,  or  counsellors,  to  practice  in  th,<-  court? 
that  they  shall  have  been  such  for  three  years  past  in  the  su- 
preme courts  of  the  state  to  which  they  respectively  belong, 
and  that  their  private  and  professional  characters  shall  appear 
to  be  fair. 

HI. 

February  Term,  1790. 

Ordered,  That  counsellors  shall  not  practice  as  attorneys,  nor 
attorneys  as  counsellors,  in  this  court. 

IV. 

February  Term,  1790. 

Ordered,  That  they  shall  respectively  take  the  following 
oath,  viz.     I,  do  solemnly  swear,  that  I  will  demean 
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RULES  OF  COURT.  „ 

IX. 

February  Term,  1796. 

Ths  Court  declared,  that  all  evidence  on  motions  for  a 
discharge  upon  bail,  must  be  by  way  of  deposition,  and  not  vvoa 
voce. 

X. 

August  Term,  1796; 
Ordered,  That  process  of  subpoeda,  issuing  out  of  this  court 
in  any  suit  in  equity,  shall  be  served  on  the  defendant  sixty 
days  before  the  return  day  of  the  said  process  ;  and  farther,  that 
if  the  defendant,  on  such  sefVice  of  the  subpoena,  should  not  ap- 
pear at  the  return  day  contained  therein,  the  complainant  shall 
be  at  liberty  to  proceed  ex  parte, 

XL 

February  Term,  1797. 

It  is  ordered  by  The  Court,  that  the  clerk  of  the  court  to 
which  any  writ  of  error  shall  be  directed,  may  make  return  of 
the  same  by  transmitting  a  true  copy  of  the  record,  and  of  all 
proceedings  in  the  cause,  under  his  hand  and  the  seal  of  the 
court. 

XII. 

August  Term,  1797. 
It  is  ORDERED  by  The  Court,  that  no  record  of  the  court  be 
suffered  by  the  clerk  to  be  taken  out  of  his  office  but  by  the 
consent  of  the  court ;  otherwise  to  be  responsible  for  it. 

XIII. 
August  Term,  1800. 

In  the  case  of  Course  v.  Stead's  Executors, 
Ordered,  That  the  plaintiff  in  error  be  at  liberty  to  show,  to 
the  satisfaction  of  this  court,  that  the  matter  in  dispute  exceeds 
the  sum  or  value  of  2,000  dollars,  exclusive  of  costs ;  this  to  be 
made  appear  by  affidavit,  and  days  notice  to  the  opposite 

party,  or  their  counsel,  in  Georgia,    Rule  as  to  affidavits  to  be^ 
mutual. 
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RULES  OF  COURT.  xrii 

» 

liirered  after  the  sixth  daj  of  the  tenn,  either  partjr  will  be  enti* 
tied  to  a  continuance. 

In  all  cases  where  a  writ  of  error  shall  he  a  iupersedecu  to  a 
judgment,  rendered  in  any  court  of  the  United  States,  (except 
that  for  the  District  of  Columbia,)  at  least  thirty  days  previous  to 
the  commencement  of  anj  term  of  this  court,  it  shall  be  the  duty 
of  the  plaintifr  in  error  to  lodge  a  copy  of  the  record  with  the 
clerk  of  this  court,  within  the  first  six  days  of  the  term,  and  if  he 
shall  fail  so  to  do,  the  defendant  in  error  shall  be  permitted,  af- 
terwards,  to  lodge  a  copy  of  the  record  with  the  clerk,  and  the 
cause  shall  stand  for  trial  in  like  manner  as  if  the  record  had  come 
up  within  the  first  six  days ;  or  he  may,  on  producing  a  certificate 
from  the  clerk,  stating  the  cause,  and  that  a  writ  of  error  has 
tbeen  sued  out,  which  operates  as  z  supersedeas  to  the  judgment, 
faave  the  said  writ  of  error  docketed  and  dismissed.  This  rule 
shall  apply  to  all  judgments  rendered  by  the  court  for  the  dis- 
trict of  Columbia,  at  any  time  prior  to  a  session  of  this  court. 

In  cases  not  put  to  issue  at  the  August  term,  it  shall  be  the  duty 
of  the  plaintiff  in  error,  if  errors  shall  not  have  been  assigned  in 
the  court  below,  to  assign  them  in  this  court,  at  the  commence- 
ment of  the  term,  or  so  soon  thereafter  as  the  record  shall  be 
Aled  with  the  cjlerk,  and  the  cause  placed  on  the  docket ;  and  if 
he  shall  fail  to  do  so,  and  shall  also  fail  to  assign  them  when 
the  cause  shall  be  called  for  trial,  the  writ  of  error  may  be  dis* 
missed  at  his  cost ;  and  if  the  defendant  shall  refuse  to  plead  to 
issue,  and  the  cause  shall  be  called  for  trial,  the  court  may  pro- 
ceed to  hear  an  argument  on  the  part  of  the  plaintiff,  and  to  give 
judgment  according  to  the  right  of  the  cause. 

XX. 

February  Term,  1803. 

Ordered;  That  all  parties  in  this  court,  not  being  residents  of 
the  United  Stales,  shall  give  security  for  the  costs  accruing  iR 
this  court,  to  be  entered  on  the  record. 
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RULES  OP  COURT,  xjjj 

XXV. 

February  Terniy  1816. 

It  is  ordsrkd  by  The  Court,  That  in  all  cases  where  farther 
proof  18  ordered  bj  the  court,  the  depositions  which  shall  be 
taken,  shall  be  bj  a  commission  to  be  issued  from  this  court,  or 
from  any  circuit  court  of  the  United  States. 
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i^EBRUART  TERM,  1816. 


(LOCAL  LAW.) 

JSl'egTess  Sally  Henry,  by  William  Henry,  her  fee- 

ther  and  next  friend^  v.  Ball. 

The  act  of  assembly  of  Maryland,  proliibitiDgf  the  importation  of 
slaves  into  that  state  for  sale  or  to  reside^  does  not  extend  to  a  tempo- 
rary residence,  nor  to  an  importation  by  a  hirer  or  person  other  than 
the  Piaster  or  owner  of  such  slavO. 

ERRoft  on  judgment,  rendered  by  the  circuit 
*oUrt  for  the  county  of  Washington,  in  the  District 
of  Columbia,  against  the  plaintiff,  who  was  in  that 
court  a  petitioner  for  freedom. 

The  plaintiff  being  a  child,  and  the  slave  of  the 
defendant,  who  resided  in  Virginia^  wasj  some  short 

Vol.  i.  A 
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CASES  IN  THE  SUPREME  COURT 

1816.  time  before  the  month  of  May,  1810,  put  to  live  with 
TT^^*^^^  Mrs.  Rankin,  then  residing  also  in  Virginia,  whose 
husband  was  an  officer  in  the  marine  corps,  stationed 
in  the  city  of  Washington.  Mrs.  R.  was  to  keep 
the  girl  for  a  year,  and  was  to  give  her  victuals  and 
clothes  for  her  services.  Some  time  in  May,  1810, 
Mrs.  R.  removed  to  Washington,  and  brought  the 
petitioner  with  her,  whether  with  or  without  the  per- 
mission of  Mr.  Ball,  is  entirely  uncertain.  It  was 
probably,  though  not  certainly,  with  his  knowledge. 
In  October,  1810,  Mr.  Ball  married,  and  soon  after 
took  the  petitioner  into  his  possession,  and  carried 
her  home,  he  then  residing  in  Virginia.  Mrs.  R. 
gave  her  up,  being  of  opinion,  thougli  the  girl  had 
remained  with  her  only  seven  or  eight  months,  that 
she  was  bound  to  give  her  up  when  required  by  her 
master.  Mr.  B.  afterwards  removed  himself  into  the 
city,  and  brought  the  petitioner  with  him.  Upon 
this  testimony  the  counsel  for  the  petitioner  prayed 
the  couit  below  to  mstruct  the  jury,  that  if  they  be- 
lieved, from  the  evidence,  that  the  defendant  knew 
of  the  intended  importation  of  the  petitioner  by  Mrs^ 
R.,  and  did  not  object  to  it,  then  such  importation 
entitled  the  petitioner  to  her  freedom ;  and,  further, 
that  it  was  competent  to  the  jury  to  infer,  from  his 
knowing  of  the  importation,  and  not  objecting  to  it, 
tliat  such  importation  was  made  with  his  consent. 
This  instruction  the  court  refused  to  give ;  but  did 
instruct  the  jury  that  if  they  should  be  of  opinion 
that  Mrs.  R.  was,  at  the  time  she  brought  the  peti- 
tioner into  the  city  of  Washington,  a  citizen  of  the 
United  States  coming  into  the  city  of  Washington 
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with  a  bona  fide  intention  of  settling  therein,  then  her  1816. 
importation  of  said  sl^ve  was  lawful,  and  did  not  en- 
title the.  petitioner  to  her  freedom,  whether  the  jaid 
importation  were  or  were  not  made  with  the  con- 
tent of  the  defendant  An  exception  was  taken 
to  this  opinion,  and  the  jury  having  found  a  verdict 
for  the  defendant,  on  which  judgment  ^as  rendered 
by  the  court,  the  cause  was  brought  into  this  court 
by  writ  of  error. 

JCiy,  for  the  plaintiff  in  error,  and  petitioner,  cited 
die  act  of  the  assembly  of  Maryland,  of  1796,  c.  67 
a.  1,  2.,  contending,  that  its  true  construction  applied 
(mly  to  bona  fide  owners,  and  not  to  bailees  or 
hirers* 

Law^  contra,  stated,  that  the  domici)  of  the  owner 
had  been  in  Virginia,  and  that  she  was  a  bona  fide 
emigrant  from  that  state.  Being  a  hirer  of  the  slave, 
#he  was  pro  hac  vice  owner.*  The  act  of  assembly 
must  be  construed  to  refer  to  both  species  of  pro« 
perty,  qualified  and  absolute.  He  referred  to  the 
€th  section  of  the  act  to  show  that  a  property  may 
be,  in  slaves,  limited  in  point  of  time. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  Feb.  loiiu 
court, and  after  stating  the  facts,  proceeded  as  follows: 

This  cause  depends  on  an  act  of  the  state  of 
Maryland,  which  is  in  force  in  the  county  of 
Washington.     The  first  section  of  that  statute  enacts^ 

«  S  Blade.  Com*  254.,  and  the  civil  kif  wriUn  there  cited. 
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1816,  ^'^  Ihat  it  shall  not  be  lawful  to  bring  into  this  state  any 
^"^^^^^  D^gro,  n^ulattOi  qr  other  sl^ive,  for  sale,  or  to  reside 
witt^ii)  thi^  3tate ;  and  any  person  brought  into  this 
et^tq  qontrary  to  this  act,  if  ?i  slave  before,  shalU there-; 
•  l^ppn^  immediately  ces^se  to  be  the  property  of  the  per- 
(?on  or  persons  so  jniporting  or  bringing  such  slaves 
frithii)  thi^  st^te,  and  shall  be  free,-^  The  2d  section 
cpntsuqs  a  proviso  ip  fa^voyp  of  citizens  of  the  United 
State^  coming  into  this  state  with  a  bona  fide  inten-> 
tion  of  settling  therein,  and  bringing  slaves  with 
tbeip.  The  4th  section  enacts,  that  ^^  nothing  in 
thi^  ^ct  contained  shall  be  construed  or  taken  to  af-« 
ll^ct  tl^e  right  pf  any  person  or  persons  travelling  oe 
sojourning  with  any  slave  or  slaves  within  this  state, 
such  slave  or  slaves  not  being  sold  qr  otherwise  disr 
posed  of  in  this  state,  but  carried  by  the  owner  out 
Qf  the  state,  or  attempted  to  be  carried*'* 

Thi^  apt  appears  to  the  court  not  to  comprehend 
th^  ca^^  noyv  under  consideration.     The  expressions 
pf  that  part  of  the  first  section  which  prohibits  the 
'  importation  of  slaves,  are  restricted  to  cases  of  im- 

portation ^^  for  sale  or  to  reside  in  this  state/>  The 
petitioner  was  obviously  not  imported  for  sale,  nor 
is  the  court  of  opinion  that  the  short  time  for  which 
she  was  to  continue  with  Mrs.  Rankin  can  satisfy  the 
words,  ^^  to  reside  within  this  state,^-^  The  legislature 
must  have  intended  to  prohibit  a  general  residence^ 
not  a  special  limited  residence,  where  the  slave  is  to 
Fomain  for  that  portion  of  the  year  for  which  she  wa^ 
hired  that  still  remained. 

If  on  this  point  the  first  section  of  the  act  could 
be  thought  dov&I^tful,  ^Hq  fourth  section  seems  to  re^ 
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more  that  doubt  It  declares  that  ^  nothing  in  the  isid. 
act  contained  shall  be  construed  or  taken  to  affect 
the  right  of  any  person  travelling  or  sojourning  with 
any  slave  or  slaves  within  this  state,  such  slave  or 
slaves  not  being  sold  or  otherwise  disposed  of  in  this 
Btate^  but  carried  by  the  owner  out  of  this  state,  or 
attempted  to  be  carried.^^ 

This  section  sufficiently  ei^lains  the  residence 
contemplated  by  the  legislature  in  the  first  section. 
The  term  sojourning  means  something  more  than 
ff  travelling,^  and  applies  to  a  temporary^  as  contra* 
distinguished  from  upermanenty  residence.  The  court 
js  also  of  opinion,  that  the  act  contemplates  and 
punishes  an  importation  or  bringing  into  the  state  by 
the  master  or  owner  of  the  slave.  This  construe* 
tion,  in  addition  to  its  plain  justice,  is  supported  by 
the  words  of  the  first  section.  That  section  declares, 
that  "  a  person  brought  into  this  state  as  a  slave  con- 
trary to  this  act,  if  a  slave  before,  shall,  thereupon, 
cease  to  be  the  property  of  the  person  or  persons  so 
importing  or  bringing  such  slave  within  this  state,  and 
ghall  be  free."  It  is  apparent,  that  the  legislature  had 
in  view  the  case  of  a  slave  brought  by  the  owner, 
since  it  is  the  property  of  the  person  importing  the 
slave  which  is  forfeited. 

Upon  the  best  consideration  we  have  been  able 
to  give  this  statute,  the  court  is  unanimously  of  opi- 
nion, that  the  petitioner  acquired  no  right  to  freedom 
by  having  been  brought  into  the  county  of  Washing- 
ton by  Mrs.  Rankin  for  one  year's  service,  she  having 
been  in  the  course  of  the  year  carried  b^ck  to  Vir* 
ginia  by  her  master. 


Wood. 
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1816.  The  circuit  court  appears  to  have  considered  the 

Dayis  ^^^^  ^^  coming  withio  the  proviso  of  the  2d  section. 
If  in  this  opinion  that  court  were  even  to  be  thought 
mistaken,  the  error  does  not  injure  the  petitioner,  and 
is,  therefore,  no  cause  for  reversal.  The  court  is 
unanimously  of  opinion,  that  the  judgment  ought  to 
be  affirmed. 

Judgment  affirmed* 


(LOCAL  LAW.) 

JSegro  John  Davis  et  al.  v.  Wooi>. 

Eyidence  bj  hearsay  and  general  reputation  is  admissible  only  as  t^ 
pedigree,  but  not  to  establish  the  freedom  of  the  petitioner's  ances- 
tor, and  thence  to  deduce  his  or  her  own. 

Verdicts  are  evidence  between  parties  and  privies  only :  and  a  record 
proving  the  ancestor's  freedom  to  have  been  established  in  a  suit 
against  another  party  by  whom  the  petitioner  was  sold  to  the  present 
defendant,  is  inadmissible  evidence  to  prove  the  petitioner's  freedom. 

This  case  was  similar  to  the  preceding,  in  which 
the  petitioners  excepted  to  the  opinion  of  the  court 
below :  Ist.  That  they  had  offered  to  prove,  by  com- 
petent witnesses,  that  they  (the  witnesses)  had 
heard  old  persons,  now  dead,  declare,  that  a  cer- 
tain Mary  Davis,  now  dead,  was  a  white  woman^ 
bom  in  England,  and  such  was  the  general  report  in 
the  neighbourhood  where  she  lived ;  and  also  offer- 
ed the  same  kind  of  testimony  to  prove  that  Susan 


WcX)d; 
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Davis,  mother  of  the  petitioners,  was  lineally  descend-  1816. 
ed,  in  the  female  line^  from  the  said  Mary;  and  it  was  ""^^"^^^ 
admitted,  that  said  Susan  was,  at  the  time  of  petition-  y. 
ing,  free,  and  acting,  in  all  respects,  as  a  free  woman ; 
which  evidence,  by  hearsay  and  general  reputation, 
the  court  refused  to  admit,  except  so  far  as  it  was  ap- 
plicable to  the  fact  of  the  petitioners'  pedigree,  2d. 
That  they  having  proved,  that  the  petitioners  are 
the  children  of  Susan  Davis,  and  that  she  is  the  same 
person  named  in  a  certain  record  in  a  cause  wherein 
Susan  Davis,  and  her  daughter  Ary,  were  petitioners 
against  Caleb  Swan,  and  recovered  their  freedom, 
the  plaintiffs  offered  to  read  said  record  in  evidence 
to  the  jury,  as  prima  facte  testimony  that  they  arc 
descendants  in  the  female  line  from  a  free  woman, 
who  was  bom  free,  and  are  of  free  condition,  con-* 
nected  with  the  fact  that  the  defendant  in  this  cause 
sold  said  Susan  to  Swan,  the  defendant  in  said  re- 
cord, which  the  court  refused  to  suffer  the  petitioners 
to  read  to  the  jury  as  evidence  in  this  cause. 

Lee,  for  the  plaintiffs  in  error,  and  petitioners,  re- 
ferred to  the  opinion  of  the  court  (Duval,  J.,  dissent- 
ing) in  the  case  of  Mima  Qvecn  and  child  v.  HepbwTi^ 
February  Term,  181 3,  as  to  tlie  admissibilit}  of  hear- 
say evidence,  in  a  similar  case,  remarking  that,  unless 
the  court  was  disposed  to  review  its  decision,  It  must 
be  taken  for  law,  and  he  could  not  deny  its  autho- 
rity. 

[Duval,  J.  The  petitioners  in  that  case  were  de- 
scended from  a  yellow  woman,  a  native  of  South 
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1816.      America;     In  this  case  thejr  are  descended  from  a 
white  woman.] 


Darul 
Woo4 


Lae  cited  the  opinion  of  ihe  Virginia  court  of  ap- 
peals, in  the  case  of  Pegram  v.  Isabel^"  as  to  the  ad- 
missibility of  the  record)  in  which  a  record  was  ad-^ 
mitted; 

JS&y,  contra^  contended,  that  both  gt*ounds  \Ver6 
irrevocably  closed  against  the  other  party.  The 
first  certainly;  and  the  second  equally  so^Vls  the 
evidence  could  not  be  admissible  as  prima  fdcie  testi-* 
mony  merely,  but  if  admitted  irtust  be  conclusive. 
The  decisions  in  the  state  courts  of  Virginia  are  against 
the  evidence  of  the  parent's  or  other  ancestor's  free- 
dom being  conclusive  in  favour  of  a  child.  The  case 
o(  Pegram  v.  Isabel  is  no  authority  here,  for  it  was 
formerly  considered  and  repudiated  by  this  court  in 
the  decision  alluded  to. 

Lee  and  Law  replied,  and  cited  2  Washington's 
Rep.  64.,  and  Swiff  s  Law  of  Evidence^  13. 

]^Iarcii  12i!i.  MARSHALL^  Ch.  J.,  delivered  the  opinion  of  the 
court,  and  stated,  that,  as  to  the  first  exception,  the 
court  had  revised  its  opinion  in  the  case  of  Mima 
Queen  and  child  v.  Hepburn^  and  confirmed  it.  As  to 
the  second  eitception,  tlie  record  was  not  between 
the  same  parties.  Tlie  rule  is,  that  Verdicts  are  evi- 
dence between  parties  and  privies.     The  court  does 

a  2  lien.  Sf  J^urf,  Rep.  193. 
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"not  feel  incIiDed  to  enlarge  the  exceptions  to  this       I8I6. 
general  rule,  and,  therefore,  the  judgment  of  the  r^^^^^^^^i 
court  below  is  afiumed. 


(INSTANCE  COURT.) 

*  ^^ 

TTie  Samuel — ^Pierce  and  Beach,  Claimants. 

rrosecutioiia  uncler  the  Noa-IuiportatioD  Laws  are  causes  of  admiralty 
and  maritime  jurisdiction,  and  the  proceeding  may  be  by  libel  in  the 
admiralty. 

Technical  nicety  is  not  required  in  such  proceeding^ ;  it  is  sufficient  if 
the  offence  be  described  in  the  words  of  the  law,  and  so  set  forth 
Uiat,  if  the  allegation  be  true,  the  case  must  be  within  the  statute. 

^rhat  the  deponent  is  a  seaman  on  board  a  gun-hoot  in  a  certain  har- 
bour, and  liable  to  he  ordered  to  tome  other  place,  and  not  to  be  abU> 
to  attend  the  court  at  the  time  of  its  sitting,  is  not  a  sufficient  reason 
for  taking  his  deposition  de  bene  esse,  under  the  judiciary  act  of  1789. 

Where  the  evidence  is  so  contradictory  and  ambiguous  as  to  render  a 
decision  difficult,  the  court  will  order  further  proof  in  a  revenue  or 
instance  cause. 

Appeal  from  the  Circuit  Court  for  the  Rhode 
Island  district.  The  brior  Samuel  sailed  from  St. 
Bartholomews,  an  island  belonging  to  his  majesty 
the  king  of  Sweden,  in  the  month  of  November, 
1811,  with  a  cargo  consisting  of  rum,  molasses,  and 
some  other  articles,  and  arrived  in  Newport,  Rhode 
Island,  on  the  8th  of  the  following  December,  where 
the  vessel  and  cargo  were  seized  and  libelled  in  the 
district  court  as  being  forfeited  to  the  United  States, 
imder  the  act  of  congress  proliibiting  the  importa- 

VoL.  I.  B 
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1816.      tion  of  articles  the  growtbt  produce,  or  manufacture 
r"!;^^^*^  of  Great  Britain  or  France,  their  colonies  or  depen- 

loc Samuel.  ^^  i  •       i    i 

dencies.  The  vessel  and  cargo  were  claimed  by 
John  Pierce  and  George  Beach,  both  citizens  of 
the  United  States.  The  district  court  condemned 
both  vessel  and  cargo.  The  circuit  court  condemned 
the  vessel  and  the  rum^  but  restored  the  residue  of 
the  cargo.  From  the  sentence  of  the  circuit  court 
both  the  libellants  and  the  claimants  appealed  to  this 
court. 

Daggett^  for  the  claimants,  made  tliree  points : 

1st  The  proceedings  ought  to  have  been  at  com- 
mon law,  and  not  tn  the  admiralty. 

2d.  The  information  is  insufficient. 

3d.  The  testimony  was  Insufficient  to  warrant  a 
condemnation. 

1.  The  act  of  the  1st  of  March,  180&,  on  which  this 
libel  is  founded,  directs,  that  the  penalties,  and  for- 
feitures *^  shall  be  sued  for,  prosecuted,  and  reco- 
vered, with  the  costs  of  suit,  by  action  of  debt,  indict- 
ment, or  information.^'  The  cases  under  the  autho- 
rity of  which  this  proceeding  was  brought  are  the 
Vengeance,"  the  Sally,*  and  the  Betsey  &  Charlotte.' 
But  the  act  under  ^ich  the  Vengeance  was  prose- 
cuted was  the  same  with  the  Collection  Law  of  the 
2d  of  March,  1799,  section  89,  which  prescribed  a 
proceeding  in  the  admiralty ;  the  Sally  was  prose- 
cuted under  the  Slave  Trade  Act  of  the  23d  of 
•M&rch,  1794,  which  indicates  no  particular  procecd- 

«  3  Datl.  trr.  b  t  Craneh^  406.  c  4  CVonc^,  41?. 
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jng;  "whilst  the  Betsey  &  Charlotte  was  prosecuted  181C. 
under  the  act  of  Non-Intercourse  with  St  Domingo,  ^^^^^ 
of  the  28th  of  February,  1806,  wherein  no  method 
of  recovering  the  penalties  was  specified.  Supposing 
this  to  be  a  civil  cause  of  admiralty  and  maritime  ju- 
risdiction, and  that  the  district  court  has  jurisdiction 
of  it  as  such,  the  proceedings  may  still  be  by  infor- 
mation, as  in  the  exchequer.  Where  a  statute  pre- 
scribes a  particular  remedy,  or  particular  remedies, 
no  other  can  be  pursued.** — 2.  The  statute  is  penal, 
and  requires  strictly  accurate  proceedings.  The  libel 
alleges,  generally^  that  the  cargo  was  laden  on  board 
in  some  foreign  port  The  cargo  was  stated  to  have 
belonged,  in  the  alternative  or  disjunctive,  to  Pierce 
and  Beach,  or  to  one  StUlman^  or  some  otlier  citizen, 
or  consigned  to  one  of  said  parties ;  and  it  was  alleged 
that  the  offence  was  committed  with  ^  the  knowledge 
of  the  owner  or  of  the  master.''* — 3.  The  testimony 
of  Oldham,  a  witness  in  the  cause,  was  taken  irre- 
gularly, and  not  used  in  the  court  below.  The  ves- 
sel and  cai^o  were  condemned  upon  the  testimony 
of  tasters  only,  against  all  the  oral  and  documentary 
evidence.  This  testimony  is  novel;  professional 
men  and  artists  are  credible  witnesses  in  their  own 
peculiar  science  or  art ;  but  this  is  matter  of  specula- 
tive opinion  only,  not  of  known  art  or  certain  science. 
The  witnesses  can  never  be  made  i-esponsible  for 
perjury.     Their  evidence  is  contradicted. 

The  Attorney  General^  for  the  libellants.     1 .  The 

d  2  Burr.  805.  Rex  v.  Robinson,    c  1  Galiison,  85.    The  Bolina. 
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1816.  cargo  could  not  have  been  the  produce  of  St.  Bartho- 
^^^[^^^  lomews,  a  sterile  and  unproductive  island,  used  as  St 
Eustatius  was  during  the  war  of  the  American  revolu- 
tion. It  is  more  likely  it  was  transhipped  from  a  British 
than  a  Spanish  colony ;  and,  therefore,  the  claim  is 
clouded  with  improbability.  The  case  of  the 
Odin*^  may  be  invoked  from  the  law  of  prize  to  show 
how  little  the  fairest  documentary  evidence  is  to  be 
regarded  in  comparison  with  the  evidentia  rei. 
Strip  off  this  veil,  and  the  t)nus  is  thrown  upon  the 
claimants,  from  which  they  cannot  relieve  themselves 
but  by  the  strongest  positive  testimony.  As  to  the 
evidence  of  the  tasters,  all  our  knowledge  is  derived 
through  the  senses.  It  is  not  unerring,  but  weighty ; 
and  the  revenue  laws  rely  upon  it  in  collecting  the 
duties  on  wines*  The  spirit  and  equity  of  the  judi-r 
ciary  act  of  the  24th  of  September,  1789^  were 
pursued  in  taking  the  deposition  of  Oldham }  he  was 
a  seaman  serving  in  the  flotilla  of  gun-boats  at  New- 
port, and  liable  to  be  ordered  to  some  other  place. 
2.  It  is  novel  doctrine  that  thia  is  a  Kbd  as  contradisn 
tinguished  from  an  information.  It  is  a  libel  in  the  na- 
ture of  an  information ;  and  the  process  of  information 
is  used  in  the  admiralty  as  well  as  in  the  exchequer. 
In  alleging  the  offence,  reasonable  certainty  only  was 
necessaiT :  the  charge  i^  insufficiently  specific  to  have 
put  the  claimants  on  their  guard;  and  to  require 
more  would  be  to  prevent  the  conviction  of  offenders., 
The  case  of  the  Bolina  does  not  apply  to  the  pre^^ 
lent  question. 

/  1  Riib.  217. 
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Daggett^  in  reply.  The  deposition  of  Oldham  1816. 
eannot  be  admitted,  unless  it  be  authorized  by  r^IT^T^"^ 
statute  or  common  law ;  prize  proceedings  are  pecu- 
liar :  soldiers  and  sailors  ^re  not  excepted  by  the  let^ 
Jer  of  the  Judiciary  Act,  and  a  class  of  exceptions 
cannot  be  implied.  The  burthen  of  proof  in  fiscal 
causes  is  not  thro^vn  on  the  claimants  unless  by  po- 
sitive law.  There  can  be  no  diificulty  in  convicting 
•fienders,  as  these  proceedings  are  amendable.' 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the    Feb.  i2tk. 
court. 

On  the  part  of  the  claimants  it  is  contended,  1st. 
That  the  proceedings  ought  to  have  been  at  common 
law,  and  not  in  the  admiralty.  2d.  That  the  informa- 
tion, if  it  be  one,  is  insufficient.  3d.  That  the  testimo- 
ny is  wholly  insufficient  to  warrant  a  condemnation. 

In  arguing  the  first  point,  the  counsel  for  the 
claimants  endeavoured  to  take  this  case  out  of  the 

g  1  OaUimmj  22.    Anonymous,  court  was,  that  the  evidence  vr as 

The  decision  cited  by  the  coun-  sufficient  to  show  a  breach  of  the 

eel  applies  only  to  the  power  of  the  law,  but  that  the  libel  was  not  suf- 

circDit  court  to  allow  amendments  ficienUy  certain  to  authorize  a  de* 

in  rerenne  causes  or  proceedings  pree  of  condemnation.     The  fol- 

in  renij  before  appeal  to  the  su-  lowing  decree  was,  therefore,  en- 

preme  court.    But  it  may  be  in-  tered :   **  It  is  the  opinion  of  the 

teresting  to  the  reader  to  be  in-r  court  that  the  libel  is  too  imper- 

fbrmed  that  the  supreme  court  may  fecUy  drawn  to  found  a  sentence 

remand  the  cause  to  the  court  be-  of  condemnation  thereon.     The 

low,  with  instructions  to  amend  sentence  of  the  circuit  court  is, 

the  proceedings.      Thus,  in  the  therefore,  reversed,  and  the  cause 

cases  of  the  Caroline  and  the  Emi-  remanded  to  the  said  circuit  court 

/y,atFcbruary|term,  1813,  which  with  directions  to  admit  the  libel 

were  informations  in  r»?»  on  the  to  be  amended,*^     Videinfra.Th^ 

Slave  Trade  Act  of  the  22d  of  Edward. 
March,   1794,  the  opinion  of  the 
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1816.      principle  laid  down  in  the  Vengeance,  and  in  otlier 
The  Samuel,  ^^^s  resting  on  the  authority  of  that  decision,  by 
urging  a  difference  of  phraseology  in  the  acts  of 
congress.     In  that  part  of  the  act  on  which  this  pror 
secution  is  founded  which  gives  the  remedy,  it  is 
enacted,   ^  that  all  penalties  and  forfeitures,  arising 
under,  or  incurred  by  virtue  of  this  act,  may  be  sued 
for,  prosecuted,  and  recovei^,  with  costs  of  suit,  by 
action  of  debt,  in  the  name  of  the  United  States  of 
America,  or  by  indictment  or  information,  in  any 
court  having  competent  jurisdiction  to  try  the  same.^' 
Debt,  indictment,  and  information,  are  said  to  be 
technical  terms  designating  common  law  remedies, 
and,  consequently,  marking  out  the  courts  of  common 
law  as  the  tribunals  in  which  alone  prosecutions  un- 
der this  act  can  be  sustained.      There  would  be 
much  force  in  this  ai^ument,  if  the  term  ^^  informa- 
tion^ were  exclusively  applicable  to  a  proceeding  at 
common  law.     But  the  court  Is  of  opinion  that  it  has 
no  such  exclusive  application.     A  libel  on  a  seizure, 
in  its  terms  and  in  its  essence^  is  an  information. 
Consequently,  where  the  cause  is  of  admiralty  juris- 
diction, and  the  proceeding  is  by  information,  the 
suit  is  not  withdrawn,  by  the  nature  of  the  remedy, 
from  the  jurisdiction  to  which  it  otherwise  belongs. 
2d.  The  second  objection  made  by  the  claimants 
to  these  proceedings,  is,  that  though  the  words  of 
the  act  may  be  satisfied  by  a  libel  in  the  nature  of  an 
information,  yet  the  same  strictness  which  is  requir- 
ed in  an  information  at  common  law  will  be  neces- 
sary to  sustain  a  libel  in  the  nature  of  an  informa- 
tion in  the  court  of  admiralty ;  and  that,  testing  the 
libel  by  this  rule,  it  is  totally  insufficient    The  court 
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IS  not  of  opinion  that  all  those  technical  niceties  1816. 
which  the  astuteness  of  ancient  judges  and  lawyers  -Jj^^^l^I^ 
has  introduced  into  criminal  proceedings  at  conunon 
law,  and  which  time  and  long  usage  have  sanction* 
ed,  are  to  be  engrafted  into  proceedings  in  the 
courts  of  admiralty.  These  niceties  are  not  already 
established,  and  the  principles  of  justice  do  not  re- 
quire their  establishment  It  is  deemed  sufficient 
that  the  offence  be  described  in  the  words  of  the 
law^  and  be  so  described  that  if  the  allegation  be  true 
the  case  must  be  within  the  statute.  This  libel 
does  so  describe  the  offence,  and  is,  therefore,  deem* 
ed  sufficient 

3d.  The  third  and  material  inquiry  respects  the 
•▼idenoe.     Is  this  cargo  of  British  origin  ? 

In  the  examination  of  this  question,  the  first  point 
to  be  decided  is  the  admissibility  of  the  deposition  of 
Thomas  Oldham.  That  deposition  is  found  in  the 
record  of  the  circuit  court,  with  a  certificate  annexed 
to  it,  in  these  words :  "  N.  B.  The  deposition  of 
Thomas  Oldham  was  filed  after  the  trial  of  the  case, 
by  order  of  the  court."  Some  of  the  judges  are 
of  opimon  that  this  certificate  of  the  clerk  is  to  be 
disregarded,  and  that  the  deposition,  being  inserted 
in  the  record,  must  be  considered  as  a  part  of  it,  and 
must  be  suj^osed  to  have  formed  a  part  of  the  evi- 
dence when  the  decree  was  made  :  but  the  majority 
of  the  court  is  of  a  different  opinion.  The  certificate 
of  the  clerk  to  the  deposition  is  thought  of  equal  va- 
lidity as  if  forming  a  part  of  his  general  certificate.  ^ 
It  shows  that  this  deposition  formed  no  part  of  the 
cause  in  the  circuit  court,  and  is,  therefore,  liable  to 
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1816.  fevery  exception  which  could  be  made  to  it,  if  it  was 
^^^^^''^^  not  found  in  the  record,  and  was  now  offered  for 
the  first  time  to  this  court.  On  inspection,  it  appears 
to  be  a  deposition  taken  before  a  single  magistratev 
not  on  order  of  court  on  a  commission,  with  notice 
to  the  attorney  of  the  claimant,  who  did  not  attend. 
It  must  be  sustained  hj  the  act  of  congress,  or  it  is 
inadmissible.  The  reason  assigned  for  taking  it  is^ 
^^  that  the  deponent  is  a  seaman  on  board  a  gun-boat 
of  the  United  States,  in  the  harbour  of  Newport,  and 
liable  to  be  ordered  to  some  other  place,  and  not  to 
be  able  to  attend  the  court  at  the  time  of  its  sitting.'^ 
The  30th  section  of  the  Judiciary  Act  directs,  that 
*'  the  mode  of  proof  by  oral  testimony,  and  the  exa- 
mination of  witnesses  in  open  court,  shall  be  the  same 
in  all  the  courts  of  the  United  States."  The  act 
then  proceeds  to  enumerate  cases  in  which  deposi-^ 
tions  may  be  taken  de  bene  esse.  The  liability  of  the 
witness  to  be  ordered  out  of  the  reach  of  the  court 
is  not  one  of  the  causes  deemed  sufficient  by  the  law 
for  taking  a  deposition  de  bene  esse.  In  such  case  there 
Would  seem  to  be  a  propriety  in  appl}ring  to  th^ 
tourt  for  its  aid.  But,  supposing  this  objection  not 
to  be  so  fatal  as  some  of  the  judges  think  it,  still  the 
deposition  is  taken  de  bene  esse^  not  in  chief;  and  a 
deposition  so  taken  can  be  read  only  when  the  wit- 
ness himself  is  unattainable.  It  does  not  appear  in 
this  case  that  the  witness  was  not  within  the  reach 
of  the  court,  and  might  not  have  given  his  testimo- 
ny in  open  court,  as  is  required  by  law.  Had  this 
deposition  been  offered  in  court,  before,  or  at  the 
time  of  the  trial,  and  used  without  objection,  the  in- 
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iference  that  the  requisites  of  the  law  were  complied  18I6# 
with,  or  waived,  might  have  been  justifiably  drawn,  rjlj^^"^^^ 
But  the  party  is  not  necessarily  in  court  after  his 
cause  is  decided,  and  is  not  bound  to  know  the  fact 
Aat  this  deposition  was  ordered  to  be  filed.  For 
these  reasons  it  is  the  opinion  of  a  majority  of  the 
Court,  that  the  deposition  of  Thomas  Oldham  ought 
not  to  be  considered  as  forming  any  part  of  the  tes- 
timony in  this  cause. 

The  deposition  of  Oldham  being  excluded,  the 
prosecution  rests  chiefly  on  the  depositions  of  Benja- 
min Fry  and  William  S.  Alien.  These  witnesses 
are  both  experienced  dealers  in  rum ;  have  both 
tasted  and  examined  the  rum  of  this  cargo,  and  ar# 
both  of  the  opinion  that  it  is  of  British  origin.  In 
the  opinion  of  all  the  judges,  this  testimony  is  entitled 
to  gi'eat  respect.  The  witnesses  say  that  there  is  a 
clear  difference  between  the  flavour  of  rum  of  the 
British  and  the  Spanish  islands,  though  they  do  not 
attempt  to  describe  that  difference ;  and  that  their 
opimon  is  positive  that  this  is  British  rum. 

To  weaken  the  force  of  this  testimony,  the  claim- 
ants have  produced  the  depositions  of  several  wit- 
fiesses,  also  dealers  in  rum,  who  declare,  that  the  dif- 
ference in  the  flavour  of  the  best  Spanish  rum,  and 
that  of  the  British  islands,  is  inconsiderable,  and  that 
they  cannot  distinguish  the  one  from  the  other ;  that 
they  believe  the  best  judges  find  great  difiiculty  in 
making  the  discrimination.  This  testimony  would, 
perhaps,  have  been  entitled  to  more  influence,  had 
the  persons  giving  it  tasted  the  rum  imported  in  the 
Samuel,  and  declared  themselves  incapable  of  decid- 

Vol.  I.  C 
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1816.  ing  on  its  origin:  for,  although  in  some  cases  the 
^'^^'^^  difference  may  be  nearly  imperceptible,  in  others  it 
*  may  be  considerable.  The  testimony,  however, 
on  which  the  claimants  most  rely  is  found  in  the  de- 
position of  Samuel  Marshall  and  of  Andrew 
Furntrad.  Samuel  Marshall,  the  brother  of  Joha 
and  Joseph  Marshall,  merchants  of  St.  Bartholo- 
mews, from  whom  the  rum  in  question  was  purchas- 
ed, deposes,  that  he  has  lived  with  them  for  two 
years,  and  had,  at  the  time  of  giving  his  deposition, 
they  being  absent  from  the  island,  the  care  of  their 
business^  That  the  rum  and  molasses  constituting 
the  cargo  of  the  Samuel  were  imported  into  St* 
Bartholomews  from  La  Guira,  in  vessels  which  he 
names,  and  are  of  the  growth  and  produce  of  that 
place.  Andrew  Furntrad  is  the  collector  of  the 
port  of  Gustavia  in  St  Bartholomews,  and  deposes, 
that  the  quantity  of  rum  and  molasses  which  were 
laden  on  board  the  Samuel,  and  which  cleared  out 
regularly  for  New  London,  were  regularly  imported 
from  La  Guira  in  two  vessels,  which  he  names, 
whose  masters  he  also  names.  They  are  the  same 
that  are  mentioned  by  Samuel  Marshall. 

On  this  conflicting  testimony  much  contrariety  of 
opinion  has  taken  place.  The  omission  of  the  claim- 
ants to  furnish  other  testimony  supposed  to  have  been 
within  their  reach,  and  of  which  the  necessity  would 
seem  to  have  been  suggested  by  the  nature  of  the 
prosecution,  impairs,  in  the  opinion  of  several  of  the 
judges,  the  weight  to  which  their  positive  testimony 
might  otherwise  be  entitled.  The  court  finds  it 
very  difficult  to  form  an  opinion  satisfactory  to  it- 
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The  Samuel; 


self.     So  situated,  and  under  the  peculiar  circum*      1816. 
stances  attending  Oldham^s  deposition,  the  majority 
of  the  court  is  of  opinion,  that  the  cause  be  continued 
to  the  next  term  for  farther  proof,  which  each  party 
is  at  liberty  to  produce. 

Farther  proof  ordered.*^ 

k  Reyenue  causes  arc,  ia  their  not,  in  their  nature,  causes  civil 
nature,  causes  of  admiralty  and  and  maritime,  and  under  the  ordi- 
maritime  jurisdiction.  In  Great  nary  jurisdiction  of  the  court  of 
BiiUin  all  appeals  from  the  vice-  admiralty,  but  that  it  was  a  juris- 
admiralty  courts  in  those  causes  diction  specially  given  to  the  vice- 
are  within  the  jurisdiction  of  admiralty  courts  by  stat.  7  &  8 
the  high  court  of  admiralty,  and  Wm.  III.  ch.  22.  s.  6.,  which  did 
not  of  the  privy  council,  which  is  not  take  any  notice  of  the  appel* 
the  appellate  tribunal  in  other  late  jurisdiction  of  the  high  court 
plantation  causes.  This  point  was  of  admiralty  in  such  cases.  The 
determined  so  long  ago  as  the  objection,  however,  was  overruled 
year  1754,  in  the  case  of  the  by  the  delegates,  and  the  deter- 
Vrouw  Dorothea,  decided  before  mi  nation  has  since  received  the 
the  high  court  of  delegates,  which  unanimous  concurrence  of  all  the 
was  an  appeal  from  the  vice-admi*  common  law  judges,  on  a  refet- 
ralty  Judge  of  South  Carolina  to  ence  to  them  from  the  privy  coun- 
tbe  high  court  of  admiralty,  and  ciL  The  proceeding  in  this  case 
thence  to  the  delegates.  The  is  called  "  a  libel  of  information  |^' 
appellate  jurisdiction  was  contest-  showing,  that  libeland  information 
ed  upon  the  g^und  that  prosecu-  in  tlie  admiralty  are  synonymous 
tioDS  for  the  breach  of  the  naviga-  terms.  2  Rob.  245.  The  Fabjus. 
tion  and  other  revenue  laws  were 
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The 
Octstfia. 


(INSTANCE  COURT.) 

The  Ship  Octavia. — Nicholls  et  oL^  Ckuniant^u 

A  question  of  fact  under  the  Non-Intercourse  Act  of  the  28th  of 

June,  1809. 

Appeal  from  the  decree  of  the  circuit  court  for 
the  Massachusetts  district,  affirming  the  decree  of 
the  district  court,  condemning  said  vessel. 

This  ship  was  seized  in  the  port  of  Boston,  in  Oc- 
tober, 1810;  and  the  information  alleges,  that  the 
ship,  in  March,  1810,  departed  from  Charleston, 
S.  C,  bound  for  a  foreign  poi*t,  to  wit,  Liverpool  in 
Great  Britain,  with  a  cargo  of  merchandise  on  board, 
without  a  clearance^  and  without  having  given  the 
bond  required  by  the  Non-Intercourse  Act  of  the 
28th  of  June,  1809,  ch,  9.  s,  3.  The  claimants  ad- 
mitted, that  the  ship  proceeded  with  her  cargo  (which 
consisted  of  cotton  and  rice)  to  Liverpool ;  but  they 
alleged,  that  the  ship  originally  sailed  from  Charles- 
ton, bound  to  Wiscasset,  in  the  District  of  Maine, 
with  an  intention  there  to  remain,  until  the  Non-In- 
tercourse Act  should  be  repealed,  and  then  to  [)ro- 
ceed  to  Liverpool.  That  by  reason  of  bad  winds 
and  weather,  the  ship  was  retarded  in  her  voyage^ 
and  on  the  10th  of  May,  1810,  while  still  bound  to 
Wiscasset,  she  spoke  with  a  ship  from  New-York, 
and  was  informed  of  the  expiration  of  the  Non-Inter- 
course Act)  and  thereupon  changed  her  course,  and* 
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proceeded  to  Liverpool.     The  manifest  states  the       iBie. 


cargo  to  have  been  shipped  by  sundries,  consigned 

to  Mr.  P.  Grant,  Boston^  Ocuvia. 


The  Attorney  General  and  Law  argued  the  case 
for  the  appellees  on  the  facts,  and  dted  the  case  of 
the  Wasp,*  which  was  an  information  under  the  same 
section  of  the  same  act.  They  contended,  that  the 
burthen  of  proof  was  thrown  upon  the  claimant,  in- 
asmuch as  the  law  requires  a  bond  to  be  given,  if 
the  ship  was  bound  to  a  port  then  permitted,  condi- 
tioned that  she  should  not  go  to  a  prohibited  port. 

Dexter^  for  the  appellants  and  claimants,  stated, 
that  the  suit  was  not  founded  on  the  same  act  with  that 
m  the  case  of  the  Samuel  ;^  but  that  the  same  objec- 
tion existed  as  to  the  form  of  the  process.  It  is  truCj, 
the  Judiciary  Act  of  the  24th  of  September,  1789, 
c.  20.  s.  9.,  has  declared,  that  certain  causes  shall  be 
causes  of  admiralty  and  maritime  jurisdiction,  but  it 
does  not,  therefore,  follow,  that  a  forfeiture  created 
by  a  new  statute  shall  be  enforced  by  the  same  pro- 
cess. The  arguments  urged  agamst  it  in  the  cases 
subsequent  to  that  of  the  Vengeance,*"  have  always 
been  answered  by  the  mere  authority  of  that  case. 
But  the  decision  in  that  case  ought  to  be  re-examined, 
because  it  affects  the  right  of  trial  by  jury,  and  be- 
cause the  argument  was  very  imperfect.  The  word 
♦*  including,''  in  the  judiciary  act,  ought  to  be  con- 
strued  cumulatively.     It  provides,  that  the  district 

a  1  GaOison^  140.  6  AnUy  p.  9.  c  3  DalL  297. 
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1816.      eourts  shall  "  have  exclusive  original  cognizance  of 
""^^J^*^^   all  civil  causes  of  admiralty  and  maritime  jurisdiction, 
Oc^yia.     including  all  seizures  under  laws  of  impost,  naviga- 
tion, or  trade,  of  the  United  States,  where  the  seizures 
are  made  on  waters  which  are  navigable  from  the 
sea  by  vessels  of  ten  or  more  tons  burthen,  within 
their  respective  districts,  as  well  as  upon  the  high 
8eas,^'  &c.     The  presumption  arising  from  the  collec- 
tive use  of  debt,  information,  and  indictment,  in  the 
Non-Intercourse  Act,  is,  that  they  relate  to  a  common 
law  jurisdiction.     The  word  infoimcUion  cannot  be 
synonymous  with  Ubel^  because  the  first  is  a  common 
law,  the  second  a  civil  law  proceeding.     A  common 
law  proceeding  may  be  apphcd  by  statute  to  admi- 
ralty suits.     The   statute  28th  Henry  VIII.  c.  15. 
prescribes  a  common  law  process  (indictment)  for 
offences  triable  in  the  admiralty. 

[Story,  J.     That  was  the  high  commission  court.]. 

Dexter  answered,  that  he  was  awire  of  it ;  but  that 
a  suit  may  be  a  cause  of  admiralty  and  maritime  juris- 
diction, and  yet  triable  by  common  law  process."* 

d  Before  the  statate  28th  Hen-  upon  delivered  by  the  admiral  or 

ryVm.clS.,  the  admiralty  had  a  his  lieutenant,  to  the  marebal  of 

Tery  extensiye  criminal  jurisdic-  the  court,  or  the  sheriff'.     See 

tion,  which  seems  to  haye  been  Ckrk*$  Praxis^  Roughton's  Arti- 

coeval  with  the  very  existence  of  cles  cited  therein,  122.  note.    c. 

the  tribunal*  in  which  it  proceed-  16,  17.      Exton^  32.     Selden  dm 

ed  according  to  the  civil  law,  and  Dominio  Jtf  arw,  1.  2.  c.  24.  p. 

other  its  own  peculiar  codes ;  but  209.  4  Rob,  73.     Note  [a)  The 

by  the  process  oiindiclment  found  Rucker.    This  criminal  jurisdic- 

bj  a  grand  juiy,  aad  a  capiat  there-  tton,  independent  of  statutes,  still 
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I^ORY,  J.,  delivered  the  opinion  of  the  court.  1816. 

This  case  depends  on  a  mere  question  of  fact    ^"^J^T^^ 
AAer  a  careful  examination  of  the  evidence,  the  majo-    Octayia. 
rity  of  the  court  are  of  opinion,  that  the  decree  of  ^®^*  ^^^ 
the  circuit  court  ought  to  he  affirmed.     It  is  deemed 
unnecessary  to  enter  into  a  formal  statement  of  the 
grounds  of  this  opinion,  as  it  is  principally  founded 
upon  the  same  reasoning  which  was  adopted  hy  the 
circijut  court  in  the  decree  which  is  spread  before  ud 
in  the  transcript  of  the  record. 

Decree  affirmed  with  costs." 


existff  and' all  offences  irithib  it,  of  the  High  Court  of  Admiralty 

which  are  not  otherwise  provided  presides,  and  common  law  judges 

for  bj  positiye  law,  are  punishable  arc  included  in  the  commission, 

by  fine  and  imprisonment     See  4  But  it  is  held,  that  this  statute  does 

Block,  €om.  263.     Brown's  Civ,  not  alter  the  nature  of  the  offence, 

if  Adm,  Law,  Appendix,  No.  111.  which  shall  still  be  determined  by 

The  statute  28th  Henry  VIII.  c.  the  civil  law,but  the  manner  of  trial 

15.,  proyides,   that    all  treasons,  ooly.  [Hale's  P,C.  u //ut.  112.) 
felonies,  &c.,  on  the  seas,  or  where 

the  admiral  hath  jurisdiction,  &c.  e  As  the  opinion  of  the  court 
shall  be  tried,  &c.,  in  the  realm,  below  is  referred  to  for  the  g^rounds 
ns  if  done  on  land  ;  and  commis-  upon  which  its  decree  was  affirm- 
sions  under  the  great  seal  shall  be  ed,  it  may  seem  fit  here  to  insert 
directed  to  the  admiral  or  his  lieu-  so  much  of  that  opinion  as  de- 
tenant,  and  three  or  four  others,  velops  the  principles  and  rules  of 
kc.j  to  hear  and  determine  such  CTidcncc  applied  by  the  court  in 
offences,  after  the  course  of  the  cases  of  this  nature, 
laws  of  this  land  for  like  offences  After  stating  the  facts  of  this 
done  in  the  realm.  And  the  jury  case,  the  learned  judge  proceeds : 
shall  be  of  the  shire  within  the  ^*  Since  I  have  had  the  honour  to 
commission.  Stat.  33d  Geo.  III.  c.  sit  in  this  court  I  have  prescribed 
66.  Under  this  provision  the  to  myself  certain  rules,  by  the  ap- 
jessions  at  the  Old  Bailey  are  plication  of  which,  my  judgment, 
now    held,   at  which   the  jud^e  in  cases  of  this  nature,  has  been 
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181tf.        uniformly  gbverned.    Idt.  Where  defence  shows  its  oestinatioQ  ulU-* 
Si^\^^^^     the   claimants    assume   the  oniu  mately  for  Liverpool.      Where, 
The         prdbandi  (as  they  do  in  t)iis  case)  then,  is  the  contract  of  affirei^ht- 
Octavia.      iK^Jt  to  acquit  the  property,  unless  ment,  the  bills  of  lading,  the  let- 
the  defence  be  proved  beyond  a  tefs  of  advice,  and  the  correspond- 
reasonable   doubt       2d.   If  the  enco  of  the  shippers,  or  of  Mr.  P. 
evidence  of  the  claimants  be  clear  Grant?  Can  it  be  credible  that> 
ahd  precisdy  in  point,  not  to  in-  witliout  any  authority,  the  master* 
du)g^  in  vag^e  and  indeterminate  or  part  owneY  of  the  ship  should, 
suspicions,  but  to  pronounce  an  on  their  own  responsibility,  have 
acquittal,  unless  that  evidence  be  gone  to  Liverpool,  without  orders 
clouded  with  incredibility,  or  en*  or  consignment  ?  That  from  a  mere 
countered  by  strong  presumptions  vague  knowledge  of  the  wishes  of 
of  mala  fidu^  from  the  other  cir-  the  shippers,  they  should  place  at 
cumstances  of  the   case.*'     He  imminent  risk  the  whole  proper- 
also  alludes  to  the  absence  of  do-  ty,  without   written  authority  to 
cumentary    evidence  to  support  colour  their  proceedings?  There 
the  defence  set  up  by  the  claim-  must  have  been  papers.    They  are 
ants  as  affording  an  example  of  the  not  produced.      The  affidavits  of 
application  of  these  rules,  as  well  the  shippers,  of  Mr.  Grant,  of  the 
as  of  another  rule  equally  import-  consignees  in  England,   are  not 
ant.    *'  What  strikes  me  as  deci-  produced.      What  must  be   the 
live  against  the   defence  is  the  conclusion  from  this  general  si- 
entire  absence  of  all  documents  re-  lence  ?  It  must  be,  that  if  produced, 
spectlngthe  caigo.  Bills  of  lading,  they  would  not  support  the  assert- 
letters  of  advice,  or  general  or-  ed  defence.    At  least,  such  is  the 
ders,  must  have  existed.     If  the  judgment  that  both  the  common 
cai^  had  been  destined  for  Bos-  law   and  the  admiralty  law  pro- 
ton only,  there  would  not  have  bounces  incases  of  supp/ession  of 
been  so  much  difficulty.    But  the  evidence." 
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(PRIZE.)  The  Maiy 

and  Susan* 

The  Mary  and  Susan. — G.  &  H.  Va?^  Wagenen, 

Claimants. 

Where  goods  were  shipped  in  the  enemy *8  country,  in  pursuance  of 
orders  from  this  country  received  before  the  declaration  of  war,  but 
previous  to  the  execution  of  the  orders,  the  shippers  became  em- 
barrassed, and  assi^ed  the  goods  to  certain  bankers  to  secure  ad- 
vances made  bj  them,  with  a  request  to  the  consignees  to  remit  the 
amount  to  them,  (the  bankers,)  and  they  also  repeated  the  same  re- 
«|uest,  the  invoice  being  for  account  and  riak  of  the  consignees,  but 
statixig  the  goods  to  be  then  the  property  of  the  bankers,  it  was  held^ 
chat  the  goods  having  been  purchased  and  shipped  in  pursuance  of 
orders  from  the  consignees,  the  property  was  originally  vested  in 
them,  and  was  not  devested  by  the  intermediate  assignment,  which 
was  merely  intended  to  transfer  the  right  to  the  debt  due  from  the 
consignees. 

Appeal  from  the  circuit  court  for  the  district  of 
New- York.  The  goods  in  question  were  part  of  the 
cargo  of  the  ship  Mary  and  Susan,  a  merchant  vessel 
of  the  United  States,  which  was  captured  on  the  3d 
of  September,  1812,  by  the  Tickler,  a  private  armed 
vessel  o(  the  United  States.  The  cargo  was  libelled 
as  prize  of  war;  this  portion  claimed  by  Messrs.  G. 
&  H.  Van  Wagenen,  and  condemned  in  the  dis- 
trict court.  In  the  circuit  court  this  sentence  was 
reversed,  and  restitution  to  the  claimants  was  order- 
ed ;  from  which  decree  the  captors  appealed  to  this 
court.  The  cause  having  been  heard  in  both  the 
courts  below,  on  the  documentary  evidence  found  on 
board,  the  original  order  for  the  goods  does  not  ap- 
pear.    That  they  were  shipped  in  consequence  of 

V#1nL  d 
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1816.      orders,  is,  however,  sufTiciently  proved  by  the  letter?^ 
^^^"^"^^^^   addressed  to  the  claimants,  and  the  other  papers 

The  Mary  .  .        . 

und  Susao.   which  accompanied  them.     These  are,  1 .  An  invoice 
headed  in  the  words  following : 

*<  Birmingham^  Hth  July,  1G12. 
Say  IM  March,  1811. 

^*  luvoice  of  fourteen  casks  and  four  baskets  of  hard- 
ware, bought  by  Daniel  Cross  &  Co.  bj  order,  and  for 
account  and  risk,  of  G.  &  H.  Van  Wagenen,  Merchants, 
New- York,  marked  and  numbered  as  per  mai^in,  and 
forwarded  on  4th  March,  1811,  to  care  of  Martin,  Hope, 
&  Thomley,  Liverpool,  and  by  them  afterwards  trans- 
ferred to  the  care  of  T.  and  W.  Earle  &  Co.  of  Liver- 
pool ;  which  goods  are  now  the  property  of  Messrs.  Spoon- 
er,  Attwood  &  Co.,  Bankers,  of  Birmingham,  to  whom 
you  will  please  to  remit  the  amount  of  this  invoice." 

And  containing  at  the  foot,  after  the  enumeration  of 
the  articles  and  their  prices  in  the  usual  fonn,  the  fol- 
lowing charges : 

"Amount  of  Invoice,     £1041     0    111-2 
''  Commiseion  5  per  cent.         52    1      0  1-2 


«  Freight  to  Liverpool,  £  12  18    0 

Entry  and  Town  Dues,  0    0 

Cartage,  porterage,  and         }      4  15    q 

cooperage,  > 

Bill  of  Lading,  -  -  3    6 

Export  Duty  4  per  cent.       -     40    4    0 
Broker's  Commission  for-     > 

warding,     •  \ 


£  1093    2      a 


4    3    0 


02    9    6 
Commission  5  per  cent.  3    2    0 


Insurance  on  the  Mary  and 

Susan.  Amoont  and  pre- 

mioEb  covered  by  £1300,  ^      38    0    6 

at  2 1-2  guineas  per  cent. 

and  policy  79  shillii]^ 
Commission  for  effecting  in- >        6  10    0 

sorgoce  at  1-2  per  cent.    S 


65     12       0 


44     10      0 
£1203      4      6 


ir 
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AmH  brou^t  forward,  £  1203    4    6  1816. 

Canal  insurance  to  Lirer-  )  v^N/^^^ 

pooll-2pcrct.on£l041>         5    4  0  tk*  ii/r«« 

0  11  1-2  S  *  ^  Si^ 

f  oiarance  against  fire,  6  15  0  *^  ousan. 

Wareboose  rent  in  Liverpool,       15    0  0 

Twelre  months  Interest  on  )        <«     i  n 

£1041  0  11  1-2  at  5  per  '        «     i  u 


cent. 


79    0    0 
£  1282    4     6*' 


2.  A  bill  of  lading  in  tlie  usual  form,  stating  that 
the  goods  were  shipped  by  Thomas  and  William 
Earle  &  Co.  of  Liverpool,  to  be  delivered  to  the 
cladmants,  or  to  their  assigns,  in  New- York,  3.  The 
Iwo  following  letters : 

*^  Birmingkamy  Qlh  tTultj,  1C12. 
*^  Mevrs.  G.  &,  H.  Van  Waoesen. 
**  Gemtlkiieii, 
«^  In  consequence  of  the  revocation  of  the  British  Orders  in  Couuci!, 
on  the  first  day  of  August  next,  we  have  lost  no  time  in  blji/tpiug:  ihc 
^oods  sent  to  Liverpool  so  long  siiicc,  agreeaLle  to  }our  kirid  oidor- 
Thej  are  in  the  Mary  and  Susan,  a  most  beautiful  new  vessel,  to  «>ail  if 
all  this  week ;  the  freights  are  very  high,  70*.  for  me"iS>ijrcincDL  tu  ?seu- 
York,  and  SO*,  to  Philadelphia,  and  at  this  moment  nothing-  less  will 
be  taken.  We,  therefore,  thought  yoii  would  [iicar  (o  have  i!i': 
goods  at  this  rate,  rather  tlian  wail  for  a  rrJuctiori  in  tho  iVoLi'it.  w  hicli, 
we  doubt  not,  will  soon  take  place.  Hy  the  k-ttcr  of  v.v  (utiw  . 
Messrs.  Spooner,  Alt  wood  ^  Co.,  herewith,  yon  vrill  pf^^?cive  tiic  int€i- 
roption  to  commerce  has  been  an  inronvcnicnce  (o  us  lis  ^'jur.g  mer- 
chaols ;  but  the  unneighbourly  com  nci  of  the  old  huuf:  wil!  orsy  S'jrvt 
to  prompt  us  to  new  exertion  for  our  iVieuiis  ia  tiifc  Siatc^,  for  whose 
interest  ijotiiing  shall  be  omitted  within  ourpo-.ver.  "VVe  J-Uaii  certair- 
\y  serve  them  as  well,  if  not  on  bctlcr  terms,  tlian  herfctoiu-e.  "Wc 
will  not  be  undersold.  In  a  few  days  we  al:ail  send  Mi.  Oa?dey.  (jt 
the  use  of  our  friends,  a  new  and  complete  set  or  patterns,  which,  we 
trust,  will  meet  with  their  approbation.  Mr.  O.  and  Messrs.  B.  W. 
Rogers  k.  Co.  will  be  able  to  give  you  r;;ore  particulars  respecting 
what  has  passed  on  this  side.  The  amount  of  invoice  herewith  to  your 
debt  is  820/.  2s.  Id.,  which,  agreeable  to  the  letter  of  Messrs.  Spooner, 
Attwood  &  Co.  yon  will  please  to  remi:  to  them  on  arrival  or  the  goods  : 
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l&tS.       ^^^  hereafter  things  will  moye  io  the  usual  chaDoel.  Waiting  your  fur- 
v^F^/^-^/    ther  fayours, 

The  Maiy  *'  We  remain^  GenUemen,  your  most  obedient  tenaantty 

and  Susan^  «« DANIEL  CROSS  &  Co.'* 

*' Birmingham^  9(Ji  July,  1812. 
^f'  Messrs.  G.  h  H.  Van  WActNEw,  Merchants,  New-York. 
"  Gentlemen, 

'<  In  consequence  of  the  late  unfortunate  state  of  afiairs  between  this 
eountry  and  the  United  States  of  America,  great  inconvenience  and 
distress  have  naturally  been  experienced  by  the  merchants  and  manu- 
iacturers  here.  Among  others,  our  friends  Messrs.  Daniel  Cross  & 
Co.  have  been  coasiderably  embarrassed,  and  have  received  great  re* 
lief  and  assistance  from  our  house.  We  were  induced  to  extend  this 
assistance,  as  bankers,  from  motives  of  friendship  and  regard,  and 
under  the  hope  that  the  unnaturaL  state  of  affairs  between  the  two 
countries  could  not  possibly  last  long ;  but  as  it  was  necessary  that  our 
assistance  should  be  very  considerable,  we  thought  it  right  to  obtaia 
from  them  an  assignment  of  certain  quantities  of  gt)ods  which  they  had 
provided  on  account  of  your  house,  and  of  several  others  in  the  United 
States,  previous  to  the  iSd  of  February,  1811.  We  are  thus  introduced 
to  your  acquaintance,  and  we  beg  leave  to  send  you  herewith  an  in- 
Toice  of  the  goods  which  Messrs.  Daniel  Cross  &  Co,  had  purchas- 
ed for  your  account,  and  which  are  now  forwarded  to  yoq,  requesting 
that  you  will  remit  the  amount,  820/.  2^.  2J.,  to  us  at  your  earliest  con- 
Tenience.  We  cannot  conclude  this  letter  without  expressing  our 
satisfaction  at  the  services  we  have  had  the  opportunity  of  rendering 
to  Messrs.  Daniel  Cross  &  Co.,  whom  we  consider  to  be  persons  of  the 
greatest  integrity  and  knowledge  of  business,  and  without  earnestly 
recommending  them  to  your  future  attention.  We  are  convinced 
that  their  late  difficulties  will  not  at  all  affect  their  future  proceedings, 
and  that  they  will  henceforth  be  enabled  to  carry  on  their  business  in 
the  same  regular  and  punctual  way  as  they  have  formerly  done ;  and 
we  cannot  but  flatter  ourselves,  that  as  the  orders  in  council  are  now 
revoked,  and  the  British  government  has  become  alive  to  the  true 
interest  of  the  British  people,  the  natural  relations  between  the  two 
countries  will  long  continue,  and  that  the  connexion  between  your 
respectable  house  and  Messrs.  Daniel  Cross  &  Co.  will  be  produc- 
tive of  permanent  and  mutual  advantages.  With  best  wishes  for  your 
prosperity  and  happiness,  an^  that  of  your  country, 

**  We  aret  respecytUltfy  Oentiemen,  your  obedient  humble  eervanUy 

"  SPOONER,  ATTWOOD  &  Co.  Bankere,  Birminghatn. 
^Menn.  G.itH.  Vaiv  Waosken,  Meichanto,  New-Tor)^.'' 
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Hoffman^  for  the  appellants  and  captors.     1  st.  Pro-       j  8 1 6. 
bably  a  delivery  from  Cross  &  Co.  to  the  ship  mas-    "^^^^^^ 

.  .  The  Mary 

ter  would  have  be%n^  in  contemplation  of  law,  a  andSusao. 
delivery  to  the  claimants.  But  Attwood  &  Co.  were 
the  shippers,  between  whom  and  the  claimants  there 
was  no  privity.  There  is  no  proof  that  Cross  &  Co. 
ever  accepted  the  order  or  commission  sent  to  them 
by  the  claimants.  There  was  a  sale  and  delivery 
of  the  goods  from  Cross  &  Co.  to  Attwood  &  Co., 
and  the  order  was  executed  by  strangers  to  the 
claimants.  Could  any  action  have  been  maintained 
by  the  claimants  against  Attwood  &  Co. }  None 
could  have  been  maintained,  even  against  Cross  & 
Co.  Possibly,  if  they  had  agreed  to  accept  the  com- 
mission, a  special  action  on  the  case  might  have 
been  brought  against  them  as  factors.  But  by  the 
assignment  to  the  bankers  they  disabled  themselves 
from  executing  the  order.  The  bankers  did  not 
acquire  the  mere  lien ;  they  would  not  have  been 
secure  without  the  absolute  dominion  of  property. 
They  were  not  obliged  to  ship,  nor  the  claimants  to 
receive.  Both  parties  might,  or  not,  according  to 
their  interest.  Suppose  the  goods  had  been  lost  in 
their  transit,  could  Attwood  &  Co.  have  maintain** 
ed  an  action  for  the  price  against  the  consignees  ?  I 
anticipate  the  unanimous  answer  of  the  court  in  the 
negative.  Suppose  the  goods  should  be  condemned 
as  prize  of  war,  could  the  bankers  recover  against 
the  claimants.^  No!  neither  in  consequence  of  a 
physical  nor  a  legal  loss.  The  case  of  Dunham  & 
Kandolph'is  conclusive  of  the  present.      Attwood 

a  Case  of  the  Prances,  Feb.  Term,  1814,  and  1815. 
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1816.       &  Co.  exercised  acts   of  ownership  on  tlic  goods 
^^!f^'C^    after  the  transfer  to  them,  and  until  the  lading^  ou 

The  Mary  .  .       ^ 

and  Susan,  board.  The  claimants  could  not  have  received  the 
goods  without  paying  Atwood  &  Co.  They  may 
have  had  an  interest  in  paying  Cross  &  Co.,  their 
correspondents,  who  may  have  had  their  fimds  in 
possession — who  may  have  been  their  debtors.  They 
had  an  election  precisely  as  the  claimants  in  the 
Frances  had. 

Dexter^  for  the  respondents  and  claimants.  The 
possession  of  the  goods  was  continued  in  Cross  &c  Co. 
by  their  agents  at  Liverpool,  Earl  &  Co.,  who  ship- 
ped as  their^  and,  consequently,  as  our  agents,  on 
board  a  general  ship,  to  us,  for  our  account  and  risk. 
When  the  goods  were  first  put  in  motion,  their  transit 
to  New-York  began,  and  they  were,  in  effect,  deli- 
vered to  the  consignees  at  that  port.  Some  act  of 
the  correspondent  in  Europe  may  be  necessary  to 
show  that  he  elects  to  consider  the  goods,  after  be- 
ing purchased  of  the  manufacturer,  as  the  property 
of  the  merchant  in  America.  But  such  an  act  exist- 
ed in  this  case ;  and  the  property  changed  when  the 
goods  were  delivered  to  the  common  carrier  on  the 
canal  from  Birmingham  to  Liverpool,  i.  e.  in  1811. 
The  carrier  was  the  bailee  of  the  consignees  in  law, 
and  the  goods  were  at  their  risk  from  that  time.  It 
may  be  true  that  the  bankers  cannot  maintain  a  suit 
against  us ;  but  it  dlay  be  true  that  the  property, 
nevertheless,  vests  in  us.  The  only  doubt  whether 
mich  a  suit  could  be  maintained,  is,  that  the  debt  due 
to  Cross  &  Co.  being  a  chose  in  action,  could  not  be 
transferred.     Still,  the  right  to  it  subsists  In  them, 
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who  may  sue  the  claimants  on  account  of  tiie  ad-      I816. 
vances  made  by  order  from  them.     It  is,  therefore,    v^'n/'-^^ 
immaterial  which  of  the  two  parties  in  England  may  and  Sosao. 
maintain  tlie  action.     Except  for  the  intervention  of 
the  capture  and  prize  proceedings,  the  goods  are  de- 
lirered,  and  the  claimants  are  debtors  for  the  price. 
A  bill  of  lading  drawn  in  consequence  of  an  order  to 
ship  goods,  transfers  the  property  to  the  consignee. 
There  is  no  copy  of  what  is  termed  the  assignment ; 
but  it  is  easy  to  see  that  its  object  was  not  to  defeat 
the  arrangement,  or  the  subsisting  relations  of  credi- 
tor and  debtor  between  Cross  &,  Co.  an<|||j|e  claim- 
ants; but  merely  to  enable  the  bankers  to  receive 
their  money  from  the  consignees.     Either  the  assign- 
ment was  a  sale,  or  a  mere  naked  authority  to  re- 
ceive payment  from  the  claimants.     If  a  sale,  then 
was  it  invalid  for  want  of  delivery ;  If  an  authority 
only,  then  the  right  of  property  remains   where  it 
was,  though  it  is  possible  the  bankers  would  have 
been  entitled,  in  equity,  to  receive  the  money.     The 
expression  in   the   heading  of  the  invoice,  "  which 
goods  are  now  the  property  of  Messrs.  Spooner,  Att- 
wood  &  Co,''  only  proves  them  to  be  bad  lawyers 
and  bad  logicians.     Probably  they  are  ignorant  of 
the  distinction  between  general  and  special  property. 
The  resgestcB  do  not  warrant  a  pretension  of  general 
property  in  them,  and  we  deny  the  conclusion  they 
have  drawn.     Nothing  passed  but  a  right  to  receive 
the  price  of  tlie  goods.     They  had  not  even  a  lien,  or 
other  legal  right,  because  they  never  had  the  posses- 
sion ;  and,  in  whatever  way  they  might  have  enforced 
their  claim,  they  meant  nothing  more  by  it  than  d 
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18 IG.      confident  expectation,  founded  on  mercantile  cour* 
);;^*X^    tesy,  that  the  claimants  would  pay  them.     The  ori» 

The  Mary       .  •' '  ^  ^ 

and  Susan,  ginal  arrangement  was  to  subsist,  and  Cross  &  Co. 
were,  in  fact,  the  shippers.  Even  supposing  they 
have  not  fulfilled  our  order  literally  and  strictly ;  sup- 
pose a  right  of  election  in  the  consignees  to  receive 
or  reject  the  goods ;  are  we  not  to  wait  for  tliis  elec- 
tion ?  Can  they  lose  the  property  before  this  election 
is  made  ?  An  irregularity  or  defect  in  the  execution 
of  their  order  may  give  them  a  right  of  action  against 
their  correspondents  in  a  court  of  municipal  law  for 
damage|uAut  if  the  rule  of  the  prize  court  be,  that 
the  property  must  bo  vested  in  the  claimants  at  the 
time  of  shipment,  they  are  entitled  to  restitution  is 
the  present  case. 

Pinkney^  for  the  appellants  and  captors,  in  reply. 
The  question  is,  in  whom  did  the  property  vest  at  the 
time  of  shipment,  or  at  the  time  of  capture  ?  The 
claimants  could  not  make  an  efficacious  election  after 
capture,  because  the  rights  of  the  captors  interposed 
before  any  election  could  be  made.  If  these  rights 
had  not  thus  interposed,  then  the  power  of  election 
might  be  exerted.  Therefore,  the  question  stated 
is  the  only  controversy  in  the  cause.  Take  the 
transaction  hj  its  stages ;  break  it  up  into  its  con- 
0tituent  parts  :  at  what  epoch — through  the  instru- 
mentality of  what  circumstances,  did  the  property  pass 
to  the  claimants  }  If  it  did  not  so  pass,  it  was,  on  the 
ocean,  the  property  of  an  enemy,  and,  therefore,  liable 
to  capture  and  confiscation.  The  orders  are  not  here ; 
but  will  the  documentary  evidence,  now  before  the 
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eovt,  justify  restitution  ?  1.  Did,  then,  the  first  pur-      isie. 


chase  vest  the  pn^rty  in  the  claimants  ?  In  the  Fran- 
ces,  it  was  determined,  that  it  had  no  such  e£fect ;  and  and  Bvmb. 
the  doctrine  is  upheld  by  all  principle  and  all  analogy. 
2.  The  goods  were  sent  to  Liverpool,  and  they  still 
remained  the  property  of  Cross  &  Co.     The  delive- 
ry in  the  velucle  on  the  canal  was  inland,  and  prepa- 
ratory to  the  maritime  delivery.     The  agents  of  Cross 
&  Co.  at  the  outport  were  not  agents  of  the  claim- 
ants, nor  liable  to  them  in  an  action.     The  claimants 
were  not  bound,  nor  could  they  take  possession  at 
this  epoch.     Suppose  Cross  &  Co.  had  become  bank- 
rupt, would  the  goods  have  vested  in  them?  or  would 
they  have  been  obliged  to  ship  ?     3.  Consider  the 
legal  efiect  and  circumstances  of  the  assignment 
Cross  &  Co.  were  the  complete  proprietors  of  the 
goods,  and  the  present  claimants  could  not  have 
shown  themselves  In  a  court  of  justice.     The  parties 
considered  the  transfer  to  have  changed  the  proper- 
ty, and  they  knew  better  what  they  had  done  than 
the  court  can  know.     It  must,  therefore,  have  been 
calculated  and  adapted  to  change  the  property ;  the 
bankers  could  h^ve  had  no  indemnity  otherwise. 
They  must  have  had  a  discretion  to  dispose  of  the 
goods ;  and  had  they  become  bankrupts,  their  as- 
signees must  have  had  the  same  discretion.     There  is 
always  a  loctis  peniteniice  in  the  vendor  before  deli- 
very ;  (as  to  the  right  of  property  I  mean,  not  as  to 
the  right  of  action  in  the  vendee ;)  the  caprice  of 
the  vendor  may  influence  him  to  change  the  direction 
of  the  property.     Had  the  right  of  the  claimants 
been  a  vested  right,  the  vendor  In  England  might 
Vov.  I.  E 


34  CASES  IN  THE  SUPREME  COURT 

1816.  have  brought  an  action  against  them  at  any  stage  of 
'"^^^"''^^  tlie  transaction.  At  what  epoch  could  either  he  or 
nnd  8088?.  the  bankers  have  brought  such  an  action  ?  The  re- 
maining question  is  as  to  the  concurrent  acts  of  both. 
Did  those  acts  vest  a  riglit  to  the  price  in  either  ?  or 
was  it  in  the  election  of  the  claimants  to  receive  the 
commodities?  The  intervening  assignment  to  the 
bankers  sundered  the  merchants  in  England  from  the 
claimants;  it  deprived  them  of  their ^bility  to  obey 
the  original  order;  all  privity  of  colitract  between 
the  principal  and  agent  was  gone.  There  was  no 
obligation  on  the  part  of  Attwood  &  Co.  to  ship ;  no 
authority ;  no  power ;  no  right !  How  is  it  that  the 
rights  of  war  on  the  property  are  to  be  defeated  ?  By 
showing  an  authority  to  ship  ?  It  exists  not.  The 
question  is  siricti  juris  ;  the  claimants  are  not  bound 
to  acquiesce  in  the  new  state  of  this  transaction; 
they  have  an  election  to  do  so  or  not.  Had  the 
goods  arrived  without  interruption  at  their  port  of 
destination,  the  claimants  might  have  accepted  them, 
and  thus  adopted  the  new  state  of  the  transaction,  and 
the  new  parties  to  it  But  the  rights  of  war  inter- 
cept transfer.  The  consignees  are  not  liable  for  the 
retrospective  charges  at  the  foot  of  the  invoice,  un- 
less the  goods  had  been  shipped  by  the  agent,  and 
received  by  the  principal.  The  usage  of  trade  is, 
that  the  factor  always  charges  these  expenses ;  were 
it  otherwise,  it  would  follow  that  the  property  would 
always  be  transferred  on  the  first  purchase,  contrary 
to  the  express  authority  of  the  Frances,  with  which 
the  present  case  coincides  in  principle. 
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Marshall,  Ch.  J.,  delivered  the  opinion  of  the      laie. 
court,  and,  after  reciting  the  documentary  evidence,   ^"^^^^^^^ 
proceeded  as  follows :  audSuw^ 

Upon  these  papers  it  is  contended  by  the  captors,  F«b,  1$^. 
that  the  goods  remained  the  property  6f  Daniel  Cross 
&  Co.  until  the  transfer  to  Spooner,  Attwood  &  Co^ 
when  they  became  the  property  of  the  assignees ; 
that  this  change  of  property  so  operates  upon  tho 
sobsequent  shipment  as  to  make  it  a  shipment  with- 
out order,  and  to  leave  it  in  the  election  of  G.  &  H. 
Van  Wagenen,  to  accept  or  reject  the  goods ;  and 
that  this  right  of  election  is  terminated  by  the  inter- 
vening right  of  the  captors. 

On  the  part  of  the  claimants  it  is  contended,  that 
itumr  right  commenced  with  the  purchase,  which  was 
made  by  their  order,  and  for  their  account  and  risk, 
and  was  completed  when  the  goods  were  forwarded 
to  Liverpool :  that  if  this  point  be  determined  against 
them,  still  the  whole  transaction  evidences  an  inten- 
tion to  assign  the  claim  of  Daniel  Cross  &  Co.  to 
Spooner,  Attwood  &  Co.,  so  as  to  give  them  a  right 
to  receive  the  money,  but  not  in  any  manner  to  affect 
the  interests  of  G.  &  H.  Van  Wagenen. 

Whether  Messrs.  G.  &  H.  Van  Wagenen  became 
the  owners  of  the  goods  on  their  being  sent  from 
Birmingham  to  Liverpool,  must  depend  on  the  or- 
ders under  which  Daniel  Cross  &  Co.  acted.  If 
their  authority  was  general  to  ship  to  G.  &  H.  Van 
Wagenen,  the  goods  might,  according  to  the  circum- 
stances of  the  purchase,  remain  tlie  property  of 
Daniel  Cross  &  Co.  until  they  were  delivered  to  the 
master  of  the  vessel  for  the  purpose  of  transporta- 
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1816.  tion.  If  they  were  directed  to  purchase  the  goods f 
^"^^""^^^  and  to  store  them  in  Liverpool  as  the  goods  of  G.  & 
and  Soiao.  H.  Van  Wagenen,  to  be  afterwards  shipped  tJo  the 
United  States,  it  appears  to  the  court  that  the  proper- 
ty changed  on  being  sent  to  Liverpool,  and  immedi- 
ately vested  in  the  American  merchants  for  whom  they 
were  purchased.  The  testimony  respecting  the  or- 
ders is  found  in  the  letter  from  Daniel  Cross 
&  Co.  to  G.  &  H.  Van  Wagenen,  The  words  of 
that  letter  which  bear  particularly  on  this  point  are, 
"In  consequence  of  the  revocation  of  the  British 
Orders  in  Council,  on  the  first  day  of  August  next, 
we  have  lost  no  time  in  shipping  the  goods  sent  to 
Liverpool  so  long  since,  agreeably  to  your  kind  or- 
der.'' This  language  is  not  equivocal.  It  imports, 
in  terms  not  to  be  misunderstood,  that  the  goods  were 
sent  from  Birmingham  to  Liverpool,  in  consequence 
of  the  orders  of  Messrs.  G.  &  H.  Van  Wagenen. 
This  letter  is  addressed  to  the  house  which  had  given 
the  order,  and  was  written  without  an  existing  mo- 
tive for  misrepresenting  that  order.  There  is  cer- 
tainly nothing  in  the  circumstances  of  the  transaction 
which  would  render  it  probable  that  the  order  must 
be  represented  in  tliis  letter,  either  carelessly  or  inten- 
tionally, in  any  mamier  different  from  that  which  was 
really  given.  The  situation  of  this  country  during 
what  has  been  termed  our  restrictive  system  was  no- 
toriously such  as  to  render  it  an  object  with  every 
importing  merchant  to  use  the  utmost  despatch  in 
bringing  in  his  goods  so  soon  as  they  should  be  legal- 
ly admissible.  Nothing,  Aerefore,  can  be  more 
probable  than  that  orders  for  making  purchases 
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Hrhich  were  to  be  executed  at  an  inland  place,  b j  a      1816. 
house  residing  at  such  place,  would  be  accompanied    ^^^^^^^ 

.        .  The  Marr 

with  orders  directing  them  to  be  conveyed  to  a  sea-  and  Swan. 
port>    there  to   be   held  in    perfect   readiness  for 
exportation*     In  the  usual  course  of  trade,  if  the 
purchasing  and  shipping  merchant  be   the   same, 
there  would  rarely  be  any  actual  change  of  proper- 
ty between  the  purchase  and  the  shipment  of  the 
articles^  nor  could  we  expect  to  find  any  extrinsic  evi- 
dence of  ownership,  other  than  the  mere  possession ; 
Imt  in  the  state  of  trade  which  existed  at  the  time  of 
this  transaction,  such  change,  and  the  evidence  of  it, 
may  be  reasonably  expected.     In  the  conmion  state 
of  things,  the  whole  order  respecting  purchase  and 
idiipment,  where  the  same  agent  is  employed,  is  exe- 
cuted with  expedition,  and  is,  in  appearance,  one 
transaction.     In  the  actual  state  of  things,  the  pur- 
chase was  to  be  made  immediately,  but  the  shipment 
was  to  take  place  at  some  future  indefinite  period. 
It  would  depend  on  an  event  which  might  be  very 
near  or  very  remote.     It  became  a  divided  transac- 
tion, or,  rather,  two  distinct  operations.     We  look  for 
f ome  intervening  evidence  of  ownersliip  in  the  person 
for  whom  the  purchase  was  made,and  are  not  surpris- 
ed at  finding  it.     If,  in  such  a  state  of  things,  the  goods 
were  procured  under  a  general  order  to  purchase, 
but  not  to  ship  until  some  future  uncertain  event 
should  occur,  and  were,  in  the  mean  time,  to  remain 
the  property,  and  at  the  risk  of  the  agent,  they  would 
probaWy  be  retained  at  the  place  of  purchase  under 
his  immediate  control  and  inspection.     Their  convey- 
ance to  a  seaport,  there  to  be  stored  until  their  im- 
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1816.      portation  Into  the  United  States  should  be  allowed, 
!^!^^^^^   was  such  a  fact  as  would  scarcely  have  taken  place 

The  Marf  /•        • 

Md  SosBo.   without  special  orders,  in  the  course  of  which  an  ac- 
tual investment  of  the  property  in  the  person  by 
whose  order,  and  for  whose  use,  the  goods  were  pur- 
chased and  stored  at  a  seaport,  is  not  unreasonably 
to  be  expected.     The  court  considers  this  letter,  then, 
as  proving  incontestibly  that  the  goods  were  convey- 
ed to  Liverpool,  and  there  stored,  to  be  shipped  on 
the  happening  of  some  future  event  which  it  was  sup- 
posed would  restore  the  commercial  intercourse  be* 
tween  the  two  countries,  in  pursuance  of  specific  orders 
from  the  claimants ;  and  is  further  of  opinion,  that  the 
transaction  itself  furnishes  strong  intrinsic  evidence 
that   the   goods,  when  stored   in  Liverpool,  were 
the  goods  of  the  claimants,  subject  to  that  control 
over  them  which  Daniel  Cross  &  Co.  would  have 
as  the  purchasers,  and  intended  shippers,  who  had 
advanced  the  money  with  which  they  were  purchas- 
ed.    However  this  control  and  lien  might  be  used 
for  their  own  security,  it  could  not  be  wantonly  used 
to  the  destruction  of  the  property  of  G.  &  H.  Van 
Wagenen,  and  any  conveyance  to  a  person  having 
notice  of  their  rights  ought  to  operate,  and  be  con- 
sidered as  intended  to  operate,  consistently  with  them, 
so  far  as  the  two  rights  could  consist  with  each 
other.     The  words,  then,  in  the  invoice,  which  repre- 
sent the  goods  as  the  property  of  Spooner,  Attwood 
&  Co.,  are  introduced  with  no  other  object  than  to 
secure  the  payment  of  the  purchase  money  to  them. 
The  invoice  made  out  by  Spooner,  Attwood  &  Co. 
themselves,  states  the  merchandise  it  specifies  to  have 
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been  purdiased  by  Daniel  Cross  &  Co.,  by  order,  and  1816. 
on  account  and  risk  of  Messrs.  G.  &  H.  Van  Wage-  '^^^'^'^^ 
nen,  and  to  hare  been  forwarded  to  Liverpool  more  aad  Simii. 
than  12  months  anterior  to  the  date  of  the  shipment 
Goods  thus  purchased,  and  thus  conveyed  to  a  sea- 
port,  and  stored  under  the  orders  of  the  American 
merchant,  may  well  be  considered  as  leaving  in  the 
purchasing  agent  only  the  lien  which  a  factor  ha« 
to  secure  the  payment  of  the  money  which  is  due  to 
him.  If  this  was  the  true  state  of  the  property  at  the 
time  of  the  assignment  to  Spooner,  Attwood  &  Co., 
they  having  full  notice  that  the  assignment  could 
oolj  operate  as  an  order  for  G.  &  H.  Van  Wagenen 
to  pay  the  money  to  them,  (Spooner,  Attwood  & 
Co.)  and  would,  probably,  in  its  form  and  expresr 
aions,  manifest  this  idea. 

The  court  is  much  inclined  to  the  opini(Hi,  that  these 
goods  became  the  property  of  the  claimants  on  be- 
ing stored  in  Liverpool,  if  not  at  an  antecedent  time. 
The  question,  however,  would,  undoubtedly,  be  af- 
fected by  the  order  under  which  Daniel  Cross  &  Co. 
acted ;  by  the  deed  of  assignment  to  Spooner,  Att- 
wood &  Co.;  and  by  other  papers  which  are  attain- 
able. If,  therefore,  the  case  depended  entirely  upon 
this  point,  farther  proof  might  be  required.  But,  in 
the  opinion  of  the  majority  of  the  court,  the  case 
does  not  depend  on  this  point  alone. 

If  the  goods  were  shipped  in  pursuance  of  tlie 
orders  given  by  G.  &  H.  Van  Wagenen,  the  delive- 
ry on  board  the  ship  was  a  delivery  to  them ;  the  pro- 
perty was  vested  in  them  by  that  act,  and  they  had 
no  election  to  accept  or  reject  it. 
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1816.  In  pursuing  this  inquiry,  the^  legal  effect  of  the 

^Jl^^*^^^  transaction  must  depend,  in  a  considerable  de- 
Md  fStmn.  gree,  on  the  intent  of  the  parties,  and  that  intent  is, 
in  this  case,  to  be  collected  chieflj  from  their  letters, 
and  from  the  circumstances  in  which  they  stood. 
G.  &  H.  Van  Wagenen  were  American  merchants 
desirous  of  receiving  the  goods  they  had  ordered  as 
soon  as  the  importation  of  those  goods  should  be  al- 
lowed. Daniel  Cross  &  Co.  were  commission  mer- 
chants of  Birmingham,  engaged  in  the  American 
business.  Spooner,  Attwood  &  Co.  were  bankers, 
friendly  to  Daniel  Cross  &  Co. ;  were  desirous  of 
promoting  their  interests,  and  recommending  them  to 
business,  and  had  advanced  them  money  while  em- 
barrassed by  the  difficulties  consequent  on  the  state 
of  trade  between  the  United  States  and  Great  Britain. 
Spooner,  Attwood  &  Co.  were  desirous,  not  of  pur- 
chasing the  goods  stored  at  Liverpool  by  Cross  & 
Co.  for  the  claimants ;  not  of  interrupting  the  ship- 
ment of  those  goods,  or  the  connexion  between 
Daniel  Cross  &  Co.  and  G.  &  H.  Van  Wagenen ; 
but  of  permitting  the  shipment  to  proceed,  and  of  re- 
ceiving, themselves,  the  money  to  which  Cross  &  Co. 
were  entitled.  Such  was  the  situation,  and  such  the 
objects  of  all  the  parties :  keeping  this  situation  and 
these  objects  in  view,  let  the  testimony  be  examined. 
The  letter  of  Daniel  Cross  &  Co.,  dated  the  8th  of 
July,  1812,  is  in  the  language  of  men  who  were 
themselves  the  shippers  of  the  goods.  "  We  have 
lost  no  time,''  they  say,  "  in  shipping  the  goods,  sent 
to  Liverpool  so  long  since,  agreeably  to  your  kind 
order."    They  speak  of  the  vessel  and  of  the  freight^ 
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as  if  the  vessel  were  selected,  and  the  contract  1816. 
made,  by  themselves.  "  We  thought  you  would  ^iJ^Ma^ 
prefer  to  have  the  goods  at  this  rate,  rather  than  and  Bm^u, 
wait  for  a  reduction  in  the  freight."  They  next  re- 
fer to  the  letter  of  their  friends,  Spooner,  Attwood 
&  Co.,  to  show  the  inconvenience  they  had  sustain- 
ed as  young  merchants,  but  without  any  indication 
of  ao  interference  of  that  house  in  the  shipment,  afid 
conclude  with  saying,  ''  the  amount  of  invoice,  here- 
with, to  your  debit,  is  820/.  2s.  U.,  which,  agreeably 
to  the  letter  of  Spooner,  Attwood  &  Co.,  you  will 
please  to  remit  to  them  on  arrival  of  the  goods." 
This  IS  the  letter  of  an  agent  who  has  executed,  com- 
pletely, the  order  which  had  been  given  him ;  but 
who,  having  been  compelled  to  borrow  money,  had 
transferred  his  pecuniary  claims  to  his  creditor. 
The  letter  of  Spooner,  Attwood  &  Co.  will  next  be 
considered.  It  is  dated  the  day  after  that  written 
by  Daniel  Cross  &  Co.  After  stating  their  friend- 
ship for  Daniel  Cross  &  Co.,  and  the  aid  afforded 
that  house,  tiiey  add  :  "  but  as  it  was  necessary  that 
our  assistance  should  be  very  considerable,  we 
thought  it  right  to  obtain  from  them  an  assignment 
of  certain  quantities  of  goods  which  they  had  pro- 
vided on  account  of  your  houte,  and  of  sevei-al 
others  in  the  United  States,  previous  to  the  2d  of 
February,  1811.  We  are  thus  introduced  to  your 
acquaintance,  and  we  beg  leave  to  send  you  here- 
with an  invoice  of  the  goods  Daniel  Cross  &  Co.  had 
purchased  for  your  account,  and  which  we  now  for- 
ward to  you,  requesting  that  you  will  remit  the 
amount  of  820/.  2$.  Id.  to  us  at  your  earliest  con- 

Voi.!.  F 


42  CASES  IN  tHE  SUPREME  COURT 

1816.      venience."     Nothing  is  said  in  this  letter  respecting 
^^iT^'C^  the  vessel  by  which  the  goods  were  sent;  nothing 
iDd  Siuaa.  indicating  tlie  exercise  of  any  judgment  by  Spooner^ 
Attwood  &  Co.,  respecting  the  time  or  manner  of 
sending  them ;  nor  any  thing  which  would  lead  to 
the  opinion  that  they  interfered,  in  any  manner 
whatever,  in  the  transaction  of  the  business.     On , 
comparing  the  two  letters,  the  inference  is  inevitable, 
that  Daniel  Cross  &  Co.  continued  to  execute  the 
order  of  G.  &  H.  Van  Waorenen,  in  like  manner  at 
if  their  affairs  had  never  been  embarrassed.     The 
contents  of  the  two  letters,  in  conformity  with  the 
situation  and  views  of  the  parties,  prove,  that  Daniel 
Cross  &  Co.  had  only  transferred  to  Spooner,  Att^ 
wood  &  Co.  their  right  to  receive  payment  for  the 
goods,  and  that  the  arrangements  between  them 
were  intended  only  to  secure  that  object.     The  as- 
signment of  the  goods  mentioned  in  the  letter  of 
Spooner,  Attwood  &  Co.  does  not  appear  from  the 
context,  and  from  the  nature  of  the  tx-ansaction,  to 
be  intended  to  convey  the  idea  of  a  sale,  but  to  be 
Used  in  rather  a  different  sense,  as  an  assignment  of 
the  adventure,  or  of  the  right  to  the  debt  due  from 
G.  &  H.  Van  Wagenen.     Whatever  may  have  been 
the  form  of  this  as^jignment,  it  is  apparent  that  it  could 
not  have  been  made,  and  certainly  was  not  made, 
with  the  intention  of  enabling  Spooner,  Attwood  & 
Co.  to  defeat  the  shipment  to  G.  &  H.  Van  Wage- 
nen, or  to  control  the  proceedings  of  Daniel  Cross 
&  Co.,  under  the  order  they  had  received.    Why, 
then,  ar^  the  goods,  when  put  on  board  the  Mary 
and  Susan,  in  pursuance  of  the  orders  of  the  claim- 
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ants,  to  be  considered  not  their  property^  but  as  the       ^^16. 
property  of  Spooner,  Attwood  &  Co.  ?     It  is  said  The  Mary 
that  they  were  shipped  by  Spooner,  Attwood  &Co.,  •"*  S^uan, 
not  by  Daniel  Cross  &  Co. ;  that  the  confidence  im- 
pb'ed  in  the  order  for  purchase  and  shipment  was 
perdonal,  and  could  not  be  transferred  or  executed 
by  another.'    Allow  to  this  argument  all  the  weight 
which  is  claimed  for  it  by  the  counsel  for  the  cap- 
tors ;  what  part  of  this  personal  trust  was  transfer- 
red ?     What  part  of  the  order  was  executed  by  any 
other  than  Daniel  Gross  &  Co.  ?     The  o:oods  were 
purchased,  sent  to  Liverpool,  stored,  and^  afterwards, 
shipped  by  them.     Every  other  auxiliary  part  of  the 
transaction  was  performed  by  them.     Nothing  ap 
pears  to  have  been  done  in  pursuance  of  orders  from 
Spoooer,  Attwood  &  Co.,  but  every  tiling  in  pursu- 
ance of  their  own  judgment,  acting  under  the  order 
received  from  G.  fe  H.  Van  Wagcnen.     On   tliis 
ground  the  claimants  could  raise  no  objections  to 
the  conduct  of  Daniel  Cross  &  Co.     But  it  is  said, 
that  Daniel  Cross  &:  Co.  might  have  had  the  funds 
of  G.  &  H.  Van  Wagenen  in  their  hands,  in  which 
case  the  claimants  would  have  been  compelled,  by 
receiving  the  goods,  to  pay  their  amount  to  Spooner, 
Attwood   &   Co.;    consequently,    this    assignment 
must  be  considered  as  creating  in  Spooner,  Attwood 
&  Co.  new  rights,  which  released  G.  &  H.  Van 
Wagenen  from  tlie  obligation  to  receive  the  cargo. 
But  Daniel  Crass  &  Co.  did  not  purchase  with  the 
funds  of  the  cfaimants.     They  purchased  with  their 
own  funds.     They  inflicted,  therefore,  no  injury  on 
the  claimants  by  transferring  their  right  to  the  mo- 
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1816.  ney  to  Spooner,  Attwood  &  Co.  The  effect  of  the 
^•^^^^■■^^  transaction  is  precisely  the  same  as  if  they  had 
and  Siwan.  drawn  a  bill  in  favour  of  Spooner,  Attwood  &  Co. 
for  the  amount  of  the  invoice.  It  is  said  that  the 
assignment  gave  Spooner,  Attwood  &  Co.  an  elec- 
tion to  ship  the  goods,  or  to  dispose  of  them  other- 
wise, and  that  the  necessary  consequence  of  this 
power  of  election,  is  a  correspondent  right  of  elec- 
tion in  G.  &  H.  Van  Wagenen  to  receive  or  reject 
them.  The  court  docs  not  view  the  transaction  in 
this  light.  The  assignment  to  Spooner,  Attwood 
&  Co.  is  understood  by  the  court,  from  the  evidence 
furnished  by  the  letters,  and  the  circumstances  and 
objects  of  the  parties,  to  have  been  subject  to  the 
right  of  Daniel  Cross  &  Co.  to  execute,  completely^ 
the  order  of  the  claimants.  The  interests  of  all 
parties  were  best  promoted  by  pursuing  this  course^ 
and  they  appear  to  have  pursued  it.  The  court 
perceives  nothing  which  can  justify  the  opinion  that 
Spooner,  Attwood  &  Co.  had  a  right,  or  would  have 
been  permitted,  to  intercept  the  shipment.  Certain- 
ly it  was  neither  their  wish  nor  their  interest  to  in- 
terrupt it.  It  is  not  reasonable,  therefore,  to  sup- 
pose, that  they  would  have  created  any  difficulty  in 
obtaining  a  right  to  claim  the  amount  of  the  invoice 
from  G.  &  H.  Van  Wagenen,  by  insisting  on  such  an 
assignment  as  Daniel  Cross  &  Co.  would  have  been 
unwilling  to  make,  because  it  might  have  proved  in- 
jurious to  them,  without  benefiting  the  house  they 
meant  to  secure.  It  has  also  been  argued,  that  the 
orders  most  probably  directed  a  shipment  of  the 
goods  when  the  non-intercourse  should  be  removed, 
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and  that  a  shipment  before  that  time  was  without  1816. 
orders,  and  at  the  risk  of  the  shipper.  Tlie  court  does  )^^^^C^ 
not  think  this  probable.  It  is  well  known  that  the  and  SusaD. 
continuance  of  the  laws  of  non-intercourse  was  consi- 
dered as  depending  on  the  continuance  of  the  orders 
in  council.  It  is,  also,  perfectly  clear,  that  the  Ame-- 
rican  merchant,  who  should  permit  his  goods  to  re- 
main in  Great  Britain  until  intelligence  of  the  repeal 
of  the  non-intercourse  laws  could  be  conveyed  from 
this  country  to  that,  would  be  anticipated  by  all 
others,  and  would  bring  them  to  a  market  already 
supplied.  Nothing,  therefore,  would  be  more  rea- 
sonable than  to  order  them  to  be  shipped  on  the  re- 
Tocation  of  the  orders  in  council.  This  idea  is  sup- 
ported by  the  letter  of  Daniel  Cross  &  Co.  That 
letter  indicates  no  doubt  of  the  propriety  of  the 
shipment. 

Upon  a  view  of  the  whole  case,  the  majority  of 
the  court  is  of  opinion,  that  this  is  not  a  case  in 
which  farther  proof  ought  to  be  required,  and  that 
the  goods  by  the  Mary  and  Susan  were  shipped  in 
pursuance  of  the  orders  of  the  claimants,  and  be- 
came their  property  when  delivered,  for  their  use,  to 
the  master  of  the  vessel,  if  not  at  an  earlier  period. 

Sentence  of  the  circuit  court  affirmed  with  costs. 
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The  Mary 
and  Susan. 


(PRIZE.) 

The  Mary  and  Susan. — ^Richardson,  Claimant. 

Goods,  the  property  of  merchaDts  actually  domiciled  io  the  enemy's 
country  at  the  breaking*  out  of  a  war,  are  subject  to  capture  and  con* 
fiscation  at  prize. 

The  fact,  that  the  commander  of  a  private  armed  vessel  was  an  alien 
enemy  at  the  time  of  the  capture  made  by  him,  does  not  invalidate 
such  capture. 

The  President's  instructions  of  the  28th  August,  1812,  prohibiting  the 
interruption  of  vessels  coming  from  Great  Britain,  in  consequence 
of  the  supposed  repeal  of  the  British  Orders  in  Council,  must  have 
been  actually  known  to  the  commanders  of  vessels  of  war,  at  or 
before  the  seizure,  in  order  to  invalidate  captures  made  contrary  to 
die  letter  and  spirit  of  the  instructions. 

Appeal  from  the  Circuit  Court  for  the  district  of 
New-York.  This  was  a  claim  hy  Mr,  Richardson 
for  a  portion  of  the  cargo  of  the  same  ship  mention^ 
ed  in  the  preceding  cause,  which  portion  was  con- 
demned in  the  district  and  circuit  courts.  The 
claimant,  a  native  of  Great  Britain,  and  a  naturalized 
citizen  of  the  United  States,  was  a  resident  merchant 
of  Liverpool  at  the  breaking  out  of  the  late  war,  but 
returned  to  this  country  in  the  month  of  May,  1813, 
after  knowledge  of  the  capture,  and  pending  the 
proceedings  in  the  district  court  The  capture  was 
made  on  the  3d  of  September,  1812,  within  18  miles 
of  Sandy  Hook,  in  13  fathoms  of  water,  where  ves- 
sels are  frequently  passing  and  anchoring,  and  the 
privateer  had  previously  spoken  at  sea  another  pri- 
vateer and  a  pilot  boat  i^ljiiooner  from  Philadelphia. 
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There  was  also  contradictoiy  testimony  as  to  1&16. 
whether  the  commander  of  the  privateer  had  know-  ^^T^'^C!^ 
ledge  of  the  president's  additional  instructicHis  of  the  and  SaiaB. 
26th  of  August,  1812,  before  the  capture,  which,  as 
it  is  noticed  in  the  opinion  of  the  court,  it  is  unne- 
cessary to  state.  By  those  instructions  the  public 
and  private  armed  vessels  of  the  United  States  were 
not  to  interrupt  any  vessels  belonging  to  citizens  of 
the  United  States,  coming  from  British  ports  to 
the  United  States,  laden  with  British  merchandise,  in 
consequence  of  the  alleged  repeal  of  the  British 
Orders  in  Council,  but  were,  on  the  contrary,  to  give 
aid  and  assistance  to  the  same,  in  order  that  such  ves** 
sels  and  their  cargoes  might  be  dealt  with  on  their 
arrival  as  might  be  decided  by  the  competent  autho- 
rities. 

Slocklony  for  the  appellant  and  claimant,  stated^ 
that  this  was  a  case  of  summum  jus^  where  the  pro- 
perty of  a  citizen,  shipped  without  knowledge  of  the 
war,  upon  the  repeal  of  the  British  Orders  in  Council, 
was  condemned  upon  the  authority  of  the  Venus,"  and 
the  doctrine  of  domicil.  There  is  here  no  question 
of  proprietary  interest,  or  of  national  character,  in-- 
dependent  of  this  particular  transaction.  But,  un- 
less the  court  thinks  proper  to  review  its  decisions 
upon  the  effect  of  commercial  domicil,  the  appellant 
is  confined  to  three  points  in  support  of  his  claim : 

1st.  That  the  capture  was  made  after  the  com- 
mander of  the  privateer  had  knowledge  of  the  in- 
structions of  the  26th  of  August,  1812. 

a  February  Term,  1814. 
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1816.  2d.  That  if  he  had  not  such  knowledge,  condem-' 

.JlJJ^'^^JJJJJ^  nation  cannot  take  place,  as  the  capture  was  made 
and  Susan,   subsequent  to  the  issuing  of  the  instructions. 

3d.  That  the  conunander  of  the  privateer  is,  and 
was  at  the  time  of  the  capture,  an  alien  enemy,  and, 
consequently,  his  commission  is  void. 

1.  This  is  a  question  of  fact,  to  be  determined  by 
the  weight  of  testimony.  2.  The  instructions  were 
certainly  communicated  to  the  commander  before 
prize  proceedings  were  commenced,  and  it  was  the 
duty  of  the  captors  to  have  relinquished  the  proper- 
ty, subject  to  the  decision  of  government,  under  the 
Non-Importation  Act.  Capture  docs  not  vest  the 
property  of  the  goods  in  the  captors,  but  merely 
authorizes  them  to  carry  in  for  adjudication.  The 
Prize  Act  of  the  26th  of  June,  1812,  sect  6.,  shows 
that  the  property  is  not  vested  in  them  until  after 
condemnation.  All  laws  take  effect  from  their  en- 
actment, as  to  rights  of  property ;  and  at  common 
law,  statutes  take  effect,  by  a  fiction,  from  the  first 
day  of  the  session  at  which  they  are  passed.  The 
instructions,  issued  under  the  8th  section  of  the 
Prize  Act,  are  legislative  in  their  nature.  Captors 
are  the  mere  delegates  and  substitutes  of  the  sove- 
reign ;  their  authority  is  derived  from  him,  and  must 
be  exercised  in  conformity  with  the  will  of  the 
Btate.^  The  power  of  the  president  to  issue  these 
instructions,  has  already  been  recognized  by  the 
court.  The  rights  of  war  and  peace  depend  upon 
ihefact  of  the  existence  of  a  state  of  war  and  peace, 

h  ft  Jizvnij  part  i.  c.  5,  art  3.  lect.  4,  5,  7.  10. 
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Bot  upon  the  knowledge  of  that  fact    A  prize  made      isie. 
after  a  declaration  of  war,  without  knowledge  of  its  ^phTM*^ 
existence^  is  good ;  and  a  prize  made  after  the  cessa*  «»!  Sttwi. 
ti(m  of  hostilities  is  bad,  without  regard  to  the  cif- 
cmnstance  of  knowledge ;  unless,  indeed,  there  be 
8  stipulation  in  the  treaty  of  peace  to  prolong  hos- 
tilities at  sea,'    3.  The  commission  to  Johnson,  the 
commander  of  the  privateer,  is  null.     The  President 
has  been  deceived  in  his  grant ;  for  he  could  never 
have  intended  to  conmiissionate  a  person  to  commit 
treason  against  his  own  country.     The  acts  of  con- 
greaflkiring  the  late  war,  put  alien  enemies  under 
resflPk  which  are  altogether  opposed  to  the  idea 
of   the  executive   being  authorized  to  delegate  to 

Ihem  such  a  power  as  letters  of  marque  and  reprisal 

• 

import. 

Hoffman^  for  the  respondents  and  captors.  It  is 
supposed  that  the  question,  as  to  the  application  of 
the  law  of  domicil  to  this  case,  is  at  rest. 

[Marshall,  Ch.  J.  The  court  considers  that  ques- 
tion completely  settled,  and  not  open  for  argument] 

Hoffman.  1.  As  to  the  instructions.  It  is  admit- 
ted that  the  former  decisions  of  the  court  make  theni 
obligatory.  The  instructions  could,  in  fact,  have 
been  communicated  to  the  commander  of  the  priva- 
teer previous  to  the  capture ;  and  they  are  not,  ipso 
facto,  and  per  se,  revocatory  of  the  right  to  capture. 

c  tAxwHj  partis,  c.  4.  art  !•  sect  9.  II. 
Vol.  L  O 
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1816.      The  instructions  must  either  have  been   actually 
^*^^Y*^  communicated,  or  the  privateer  must  have  been  in 

The  Maiy  n         i  i  i    •  i  rr 

and  Svsan.  port  after  they  were  promulgated,  m  order  to  affect 
the  right  to  captm'e.  Such  is  the  spirit  of  the  for- 
mer decisions/  Cruisers  are  not  to  act  upon  informal 
information  at  sea,  as  they  might  be  deceived  by 
their  rivals  and  competitors ;  in  port,  knowledge 
must  be  implied,  in  law,  from  the  certainty,  publici- 
ty, and  notoriety  of  the  fact.  The  right  of  property 
does  vest,  by  capture,  to  be  subsequently  consum- 
mated by  condemnation ;  quoad^  the  belligerants  the 
right  vests ;  the  property  of  the  enemy  is  ^ttfisted. 
as  to  his  rights.  The  claimant  is  an  enemjqHp  Aac 
vice.  2.  The  affidavits  to  prove  the  commander  of 
the  privateer  an  alien  enemy,  were  irregularly  taken. 
The  cause  was  open,  as  it  were,  to  plea  and  proof; 
but  the  farther  proof  was  confined  to  the  communi- 
cation of  the  instructions ;  and  the  simplicity  of  the 
pnze  proceedings  forbids  going  out  of  the  limits  pre- 
scribed in  the  order  for  farther  proof. 

Pinkney^  on  the  same  side.  The  court  will  not 
regard  the  particular  hardship  of  the  case,  but  will 
only  be  anxious  to  administer  the  law  of  nations  and 
of  the  land,  as  they  are  applicable  to  the  rights  of 
the  parties.  1.  Knowledge  of  the  instructions  was 
communicated  to  the  captor,  before  the  deductio  m- 
fraprtmdia;  before  the  prize  proceedings  were  com- 
menced ;  before  condemnation;  but  after  the  seizure, 
which  vested  an  inchoate  right  in  the  captor.  It  is 
said,  the  written  law  prohibited  him  from  making  it ; 

d  Wh&Uon  on  Capturei,  48. 
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but  that  is  settled,  and  the  court  have  said,  the  ia-      18I6. 
structions  were  not  to  be  likened  to  statutes.     They  ):!r'Cy^ 

1      1'  r  /The  Mary 

are  merely  directory  from  a  superior  to  .a  person  in  and  Susaa. 
a  subordinate  capacity ;  and  they  must  be  received 
by  him,  or  they  cannot  have  the  binding  force  of  in- 
structions ;  they  were  not  law  until  communicated  : 
then  only  they  rise  into  law.  It  is  also  said,  that 
the  capture  was  well  made,  but  subsequent  know- 
ledge shall  overreach  and  vitiate  it.  In  every  case 
of  capture  of  goods,  in  their  transit  to  this  country, 
after  the  repeal  of  the  British  orders  in  council,  the 
same  &ct  must  have  been  known  before  condemna- 
tion. The  instructions  inhibited  the  capture  and  tn- 
iemptian  of  American  vessels  coming  from  British 
ports ;  but  the  President  could  have  no  authority  to 
devest  rights  once  vested ;  and  there  is  nothing  in  the 
instructions  to  prohibit  bringing  in  for  adjudication 
after  the  capture  was  made,  nor  to  prohibit  prize 
proceedings  after  bringing  in  for  adjudication.  By 
the  4th  section  of  the  Prize  Act,  it  is  provided, 
**  That  all  captures  and  prizes  of  vessels  and  proper- 
ly, shall  be  forfeited,  and  shall  accrue  to  the  owners, 
officers,  and  crews,  of  the  vessels  by  whom  such 
captures  and  prizes  shall  be  made  ;  and,  on  due  con- 
demnation  had^  shall  be  distributed,'^^  &c. ;  by  which  an 
inchoate  right  vested  ofJ^the  capture,  to  be  consum- 
mated by  condemnation.  The  prize  law  of  France 
and  Spain  vests  the  property  immediately;  other 
countries  require  bringing  infra  prccsidium  and  con- 
demnation. Capture  gives,  everywhere,  a  right  to 
privateers,  though  it  may  not  give  an  indefeasible 
right  to  public  ships.     A  qualified  and  provisional 
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1816.  p^pertj.is  vested;  and  it  is  held,  both  m  France 
>#'^^^"'^  and  £^ngland,  that  the  crown  cannot  interfere  to 
M-SoiMi.  stop  prize  proceedings  where  private  parties  have 
an  interest  Admit  that  no  right  of  property  is  ac- 
quired^  is  no  right  acquired  ?  Most  certainly  an 
incipient  right  is  acquired,  to  be  afterwards  consum- 
mated ;  and  the  instructions  cannot  have  the  effectf 
retroactivdjfy  to  defeat  the  right  of  the  captors  to 
proceed  to  adjudication.  The  case  of  a  treaty  of 
peace,  stated  on  the  other  side,  illustrates  this  idea. 
Belief  is  nothing ;  fact  is  every  thing.  The  captor 
exercises  a  belligerant  right ;  the  treaty  repeals  his 
commission  and  abrogates  his  right.  Suppose  a 
capture  made  the  day  before  the  treaty  is  signed, 
does  it  prevent  his  going  on  and  perfecting  his 
right .^  Certainly  not;  and  the  same  is  the  case 
with  the  instruclions :  if  they  do  not  stand  in  the 
way  of  the  capture,  they  do  not  stand  in  tlie 
way  of  condeomation.  They  did  not  stand  in  the 
way  of  capture,  because  they  were  unknown ;  they 
do  not  stand  in  the  way  of  condemnation,  because 
that  is  a  mere  consummation  of  the  incipient  right 
acquired  by  capture.  2.  The  court  have  no  right 
to  look  beyond  the  President's  commission;  the 
captor  stands  everywhere  upon  it,  especially  in  the 
prize  courts  of  the  power  br.whom  it  is  issued ;  and 
there  is  no  ca^  where  the  contrary  was  ever  main* 
tained. 

Dexter^  for  the  appellant  and  claimant  1.  It  is 
said  the  claimant  must  either  prove  that  the  priva- 
teer had  been  in  port,  or  that  the  instructions  were 
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actually  communicated  to  the  commander.  If  it  I8I6. 
were  intended  to  make  him  a  wrong  doer,  strict  ^'^'^^^^ 
proof  of  knowledge  might  be  essential;  without  and Sono. 
luch  proof,  he  would  be  excusable  from  paying  costs 
and  damages ;  but  he  does  not  thereby  acquire  any 
indefeasible  right  to  the  thing  captured ;  and  restitu- 
tion must  be  ordered.  The  claimant  seeks  restitu- 
tion only,  and  the  first  question  is,  whether  the  cap- 
tor had  knowledge  of  the  issuing  of  the  instructions, 
no  matter  how  it  came  to  him.  2.  But  supposing 
that  he  had  not  this  knowledge  before  the  seizure ; 
it  was  oommunicated  to  the  prize  master  while  he 
was  canying  in  the  ship  for  adjudication.  He  was 
bound  by  the  instructions,  ^  not  to  interrupt,  but,  on 
the  contrary,  to  give  aid  and  assistance''  to  the  ship 
he  captured.  Does  the  right  to  proceed  contrary 
to  the  instructions  vest  at  the  time  of  boarding,  or 
manning  ?  It  undoubtedly  vested  when  the  ship  was 
completely  brought  infra  prcesidia.  But  the  acts 
done  in  the  intermediate  time  between  that^  and  the 
taking  possession,  constituted  an  interruption  contra- 
ry to  the  letter  and  spirit  of  the  instructions.  The 
right  acquired  by  the  seizure  was  inchoate,  and  was 
sought  to  be  consummated  after  the  rule  of  conduct 
prescribed  by  the  President  became  known  to  the 
captor.  The  rule  as  to  capture  vesting  the  property 
is  various  and  fluctuating  in  different  times  and  na- 
tions. 'The  distinction  here  is,  that  an  inchoate  right 
may  be  defeated  by  a  knowledge  of  the  instructions 
subsequentiy  communicated ;  but  a  consumimtted 
right  cannot.  The  President  has  authority,  both  by 
our  municipal  constitution  and  public  law,  to  prose- 
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1816.  cute  a  war  lawfully  declared;  he  may  exempt  this 
^"^^""^''^^  or  that  thing  from  attack  or  capture,  by  land  or  by 
and  8iuan.  sea.  Suppose  an  enterprise  commenced  before  know- 
ledge of  an  order  from  him  countermanding  it,  could 
the  blockade,  or  siege,  or  expedition,  be  continued 
after  such  revocation  became  known  ?  The  captor 
has  acquired,  in  the  present  case,  no  private  right 
which  the  instructions  cannot  defeat.  Government 
may,  by  compact  with  foreign  nations,  devest  incho- 
ate rights ;  in  a  treaty  of  peace,  restitution  of  cap- 
tures on  both  sides  may  be  stipulated.*  3.  The  or- 
der for  farther  proof  justifies  the  admission  of  tes- 
timony as  to  the  alien  enemy  character  of  the  com- 
mander. The  president's  commission  is,  doubtless, 
conclusive,  wherever  he  acts  within  the  authority 
confided  to  him  by  the  laws ;  but  he  cannot  commis- 
sion an  alien  enemy,  whose  sovereign  would  have  a 
right  to  punish  him  as  a  traitor ;  and  even  a  natu- 
ralized citizen  has  no  right  to  cruise  against  his  na- 
tive country. 

Feb.  13th.       Johnson,  J.,  delivered  the  opinion  of  the  court 

It  is  not  necessary  to  go  into  a  consideration  of 
the  national  character  or  future  designs  of  the  claim- 
ant in  this  case.  It  has  been  solemnly  settled,  and 
must  henceforth  be  considered  as  the  positive  law 
of  this  court,  that  shipments  made  by  merchants, 
actually  domiciled  in  the  enemy's  country  at  the 
breaking  out  of  a  war,  partake  of  the  nature  of 

e  Vide  Conveotion  of  1800,  be-  article  of  which,  restitution  of 
tween  the  United  States  and  the  public  ships  captured  on  both  sides 
French  Republic ;    hj  th«  30tk    was  stipulated. 
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enemy  trade,  and,  as  such,  are  subject  to  belligerant      1816. 
capture.     Whatever  doubts  may  have  once  been  en-   ^•^"^'^^^ 

•       1  1-1  -11  1  "^^  Mary 

tertained  on  this  bench,  with  regard  to  the  necessity  and  Suaui 
or  propriety  of  adopting  the  principle  into  the  juris- 
prudence of  this  country,  they  are  now  either  dissi- 
pated or  discarded ;  and  the  character,  views,  and 
even  the  subsequent  acts  of  such  a  shipper,  cannot 
vary  the  conclusion  of  law  upon  his  claim.-^ 

/The  effect  of  domicil,  or  com-  the  same  principle  to  the  law  of 
mercial    iahabitaDcy,    upon   na-  insurance,  and  held  a  warranty  of 
tiooal  character  was  recognised  neutrality  to  be  satisfied  by  ihm 
by  the  Contioeatal  Court  of  Ap-  residence  of  the  party  as  a  mer- 
peab  ia  Prize  Causes  during  the  chant  in  a  neutral  country.     (Li- 
war  of  the  revolution.  (2  Dailat,  Kingston   and   Gilchrist   v.    The 
42.    Claim  of  Mr.  Vantelenger.)  Maryland    Insurance    Company, 
it  was  determined  by  the  supreme  February  Term,  1813.)  This  waa 
court,  during  the  hostilities  with  an  action  on  a  policy  of  insurance, 
France,  that  a  citizen  residing  in  containing  a  warranty   that  the 
a  <i»reign  neutral  country  acquired  property  was  neutral.     That  war- 
theromniercial  privileges  attached  ranty  was  determined  to  be  satis- 
to  his  dom'icil,  and  was,  conse-  fled  by  the  emigration  of  the  party, 
^uently,  exempt  from  the  opera-  a  Spanish  subject,  to  the  United 
tio:i  of  the  law  of  bis  own  coun-  Slates,  and  residing  there  before 
try    suspending    the   intercourse  the  breaking  out  of  the  war  in 
with  the    French  dominions.    (2  1804,  between  Great  Britain  and 
Cnmr.h^    65.      Murray    v.    The  Spain,  Uic  property  having  been 
CLarniiog  Betsey.)    Tlie  national  captured  by  a  British  cruiser,  and 
legislature  have  adopted  the  same  condemned  in  the  prize  court  at 
priDcipIe  in  the  act  of  the  3d  of  Halifax  as  Spanisii  property.    A 
March,  1800,  applying  the  rule  of  majority  of  the  court  were  of  opi- 
reciprocity  in  cases  of  salvage  to  nion,  that  the  insured  was  to  be 
**tbe  vessels  or  g^oods  of  persons  considered  as  a  merchant  of  the 
permanently  resident  withiu   the  United  States,  whether  he  carried 
terntory,and  under  the  protection,  on  trade  generally,  or  confined 
of  any  foreign  government,*'  &c. ;  himself  to  a  trade  from  the  United 
and,  finally,  before  the  case  of  the  States  to  the  Spanish  provinces. 
Veaus,  the  supreme  court  applied  See,  also,   1   J  ohm.  Cos.   363. 
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1816.  Stress  has  been  laid,  in  the  argument  before  this 

yr^C^    court,  on  the  fact  that  Charles  Johnson*  the  com* 

Toe  JWary 

and  Susan,    mander  of  the  Tickler,  is  an  alien  enetn  j ;  but  od 
this  point  we  are  unanimous  that  it  makes  no  differ^ 

Arnold  V.  The  United  Insurance  the  whole  time  he  was  there>  hm 

Company;    1  CaiUie»^  Rep.  60.  was  without  any  establishroeati 

Jenks  T.  Hallett ;  3  John*.  Cos.  He  had  no  counting  bouse ;  1m 

481.     Johnston   t.    Ludlow;     1  bad  no  contracts  nor  dealings  with 

Cainet*  Cos.  in  Error,  29.,    2  contractors  there.    He  employed 

John*,    Cos,    476.      Duguet   v.  merchants  there  to  sell  hit  proper- 

Rhioelander  et  al.    It  is  much  to  ty,   paying    them  a  commitsioiu 

be  lamented,  that  we  have  not  Upon  the  French  entering  into 

printed  reports  of  the  decisions  in  Holland  he  applied  for  advice,  to 

the  British  supreme  court  of  prize,  know  what  was  left  for  him  to  do 

as  many  interesting  points  have  uoder  the  circumstances,  having 

^en  decided  before  the  Lords  of  remained  there  on  account  of  the 

Appeal,  of  which  we  have  no  other  doubtful  state  of  mercantile  credit, 

account  than  occasional  loose  re-  which  not  only  affected    Dutch 

ferences  to  them.    Among  these  andAmerican,  but  English  houset, 

is  the  case  of  Mr.  Dntilth,  men-  who  were  all  looking  ader  the 

tinned   by  Dr.  Robinson  in  tbc  state  of  credit  in  that  country.  In 

Indian  Chief,  3  Adm.  Rep.  21.,  1794,    when    the    French   came 

which  is  more  particularly  stated  there,  Mr.  Du tilth  applied  to  Mr. 

by  Sir  John  JNichoU,  in  a  manu-  Adams,  who  advised  him  to  stay  un- 

script  report,  in  the  possession  of  til  he  could  get  a  passport.    He 

the  editor,  of  the  hearing  of  the  continued  there  until  the  latter  end 

case  of  the  Harmony,  Bool,  before  of  that  year,  and  having  wound  up 

the    Lords,  7th  of   July,    1803.  his  concerns  he  came  away.  Some 

''  The  case  of  Dutiltb,  also,  illus-  part  of  his  property  was  captured 

trates  the  present.    He  came  over  before  he  came  there.     That  part 

to  Europe,  as  it  is  stated,  in  1793,  which  was  taken  before  became 

about  the  end  of  July,  a  time  there  was  restored  to  him,  (The 

when  there  was  a  great  deal  of  Fair  American,  Adm.  1796,]  but 

alarm  on  account  of  the  state  of  that  part  which  was  taken  while 

commerce  in  Europe.    He  went  he  was  there   was   condemned, 

to  Holland,  then  not  only  in  a  state  and  that  because  he  was  in  Hol- 

of  amity,  but  also  of  alliance  with  land  at  the  time  of  the  capture.*' 

this  country ;  he  continued  there  (The    Hannibal    and    Pomona^ 

until  the  French  entered.  Dnring  Lords,  1800.) 
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ence  in  the  case.     Admitting  that  this  circumstance      1816. 
should  bear  at  all  upon  the  decision  of  the  court,  the   ^^^^^-^^ 
utmost  that  could  result  from  it  would  be  the  con-   and  Simed. 
demnation  of  his  interest  to  the  government  as  a 
droit  of  admiralty.     The  owners  and  crew  of  the 
Tickler  are  as  much  parties  in  this  court  as  the  com- 
mander, and  his  national  character  can  in  nowise 
affi^ct  their  rights.     But  this  court  can  see  no  reason 
whj  an  alien  enemy  should  not  be  commissioned  as 
commander  of  a  privateer.     There  is  no  positive  law 
prohibiting  it ;  and  it  has  been  the  universal  practice 
of  nations  to  employ  foreigners,  and  even  deserters, 
to  fight  their  battles.     Such  an  individual  knows  his 
fate  should  he  fall  into  the  hands  of  the  enemy ;  and 
the  right  to  punish  in  such  case  is  acquiesced  in  by 
all  nations.     But,  unrestrained  by  positive  law,  we 
can  see  no  reason  why  this  government  should  be. 
incapacitated  to  delegate  the  exercise  of  the  rights 
of  war  to  any  individual  who  may  command  its  con- 
fidence,  whatever  may  be  his  national  character- 

The  only  grounds,  then,  on  which  the  right  of 
restitution  can  be  contended  for  in  this  case,  arise  out 
of  the  President's  instructions  of  the  28th  of  August^ 
1812.  On  these,  three  points  are  made  :  1st.  That 
Johnson  had,  in  ihct,  or  ought  from  circumstances 
to  be  presumed  to  have  had,  notice  of  those  instruc- 
tions. 2d.  If  he  had  not  at  the  time  of  the  capture, 
yet,  having  received  them  before  the  arrival  of  the 
prize  in  port,  he  was  bound  then  to  have  discharged 
her.  3d.  That  notice  of  the  instructions  was,  in  fact, . 
unnecessary,  as  the  instructions  of  the  President  had, 

V01..L  H 
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|616.      as  to  the  conduct  of  privateers,  all  the  operation  of 

^'^^^^'^   laws. 

an/susaZ  On  the  second  and  third  of  these  points  there  exists 
but  one  opinion  in  this  court  Although  some  doubt 
may  be  entertained  relative  to  the  form  or  nature  of 
the  notice  necessary,  yet  we  all  agree  that  some  no- 
tice is  necessary,  and  that  notice  must  precede  the 
capture.  Instruction,  ex  vi  termini^  is  individual. 
Instruction  to  A.,  independent  of  legal  privity  or  iden- 
tification, is  not  instruction  to  B.  Not  so  with  laws : 
their  power  floats  on  the  atmosphere  we  breathe. 
Necessity,  or  convention,  or  power,  has  given  them  a 
legal  ubiquity  co-extensive  with  the  legislative  power 
of  the  government  that  enacts  them.  Notice  here 
is  altogether  unnecessary,  unless  made  so  by  the  law 
itself.  It  is  the  sic  volo^  sicjubeo^  of  sovereign  power, 
of  which  every  individual  subject  to  its  jurisdiction  is 
presumed  to  have  notice,  though  time  and  distance 
stamp  absurdity  on  the  supposition.  Unquestionably, 
the  same  operation  might  by  law  have  been  given 
to  instructions  emanating  from  the  President;  but 
thia  has  not  been  done :  on  the  contrary,  the  clause 
itself  which  vests  the  power  in  the  executive,  holds 
out  the  idea  of  the  necessity  of  notice.  That  this 
notice  must  necessarily  precede  or  accompany  cap- 
ture we  are  induced  to  infer  from  this  consideration. 
By  capture  the  individual  acquires  an  inchoate  statu- 
tory right,  an  interest  which  can  only  be  defeated  by 
the  supreme  legislative  power  of  the  Union.  Con- 
demnation does  nothing  more  than  ascertain  that 
each  individual  case  is  within  the  Prize  Act,  and  thus 
throws  the  individual  upon  his  right  acquired  by 
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belligcrant  capture.  Should  the  Prize  Act,  in  the  1816. 
interim,  be  repealed,  or  its  operation  be  suspended  ^^[^^^^ 
by  the  provisions  of  a  treaty,  there  no  longer  exists  a  and  Suian. 
law  to  empower  the  courts  to  adjudge  the  prize  to  the 
individual  captor.  We  can  see  nothing  in  the  objects 
of  the  law  authorizing  the  President  to  issue  his  in- 
structions, nor  in  the  instructions  themselves, which  can 
support  the  idea,  that  that  which  was  lawfully  prize  of 
war  at  the  time  of  capture  should  cease  to  be  so  upon 
subsequent  notice  of  the  instructions.  Both  the  act  it- 
self, and  the  instructions,  in  their  plain  and  obvious 
sense,  may  well  be  construed  so  as  to  arrest  the  ai*m 
of  hostility  before  it  has  given  the  blow.  But  not 
only  is  there  nothing  either  in  the  act  or  instructions 
to  which  an  ulterior  operation  can  be  given,  but  the 
policy  of  the  country,  as  well  as  the  fair  claims  of  the 
prowess,  perseverance,  and  expenses  of  the  indivi- 
dual forbid  our  giving  an  effect  cltlier  to  the  act  or 
the  instructions  which  will  deprive  tlie  captor  of  thei 
just  fruits  of  his  bravery  and  enterprise.  The  fact 
of  notice,  then,  alone  remains  to  be  considered:  and 
this  must  either  be  inferred  from  circumstances,  or 
received  upon  the  evidence  of  confession.  On  this 
point,  computation  of  time  becomes  material.  The 
capture  was  made,  as  we  collect  from  the  officers 
and  crew,  on  the  3d  of  September;  but  as  the  nauti- 
cal calculation  of  time  commences  at  noon,  this 
may  mean  on  the  monilng  of  the  4th  of  September. 
The  additional  instructions  bear  date  the  28th  of 
August,  and  were,  probably,  forwarded  by  the  mail 
of  the  29th.  It  cannot,  therefore,  be  su{)posed  that 
they  were  published  in  l^hiladelpliia  befon^  the  31st 
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1816.  of  August,  nor  in  New- York  before  the  2x1 ;  at  anj 
^^1^^'''^^^  rate,  not  before  the  1  st  of  September.  This  certain- 
and  SusaZ  Ij  leaves  time  enough  for  the  information  to  have 
been  communicated  from  New-York,  but  renders  it 
impossible,  that  it  could  have  been  received  either 
from  the  Eagle  or  the  pilot  boat,  as  they  were  both 
spoken  off  Charleston,  and  the  latter  was  seven  days 
out ;  whereas  the  Tickler  left  St.  Mary's,  in  Georgia, 
on  the  24th.  Whether  such  information  was  not  in 
fact  communicated  off  New- York,  is  a  point  on  which 
the  evidence  would  leave  us  little  room  for  a  contra- 
riety of  opinion,  were  it  not  for  the  loss  of  the  log- 
book and  journal.  For  this  circumstance,  taken  in 
conjunction  with  the  evidence  of  confession,  some  of 
the  court  are  inclined  to  entertain  an  unfavourable 
idea  of  the  captor's  cause.  But  the  majority  are  of 
opinion,  that  they  cannot  attach  so  much  importance 
to  it.  The  evidence  of  Paine,  Ferris,  and  Warren, 
all  officers  of  the  privateer,  and,  at  the  time  of  testi- 
fying, devested  of  all  interest  in  the  capture,  positive- 
ly negatives  the  only  fact  from  which  notice  could  be 
implied,  to  wit,  the  speaking^  of  any  vessel  beside  the 
Eagle  and  the  pilot  boat,  previous  to  the  capture  of 
the  Mary  and  Susan.  And  this,  we  think,  is  support- 
ed by  probability,  when  it  is  considered  how  very 
few  vessels  at  that  time  could  venture  to  leave  our 
ports ;  that  there  is  no  probability  the  Tickler  could 
have  ventured  to  lie  off  and  on  the  port  of  New- York 
any  length  of  time ;  and  that,  from  her  leaving  the 
port  of  St.  Mary's  to  her  arrival  at  New- York,  there 
elapsed  no  more  than  the  ordinary  time  of  perform- 
ing that  voyage.     In  addition  to  which  considera- 
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tioDs,  ire  cannot  but  think,  that  a  copy  of  the  journal       is  16. 
of  this  voyage  was,  as  it  ought  to  have  been,  depo-    ''^^^'^'^^^ 
sited  in  the  custom-house;  and  this  circumstance,  andSusao. 
whilst  it  was  calculated  to  make  the  captor  less  care- 
ful in  preserving  the  original,  enablcii   the  claimant 
to  avail  himself  of  every  advantage  which  could  have 
been  derived  from  the  orisrinal.     On  the  evidence  of 
confession,  we  are  not  inclined  to  enter  into  the  con- 
sideration of  the  depositions,  intended  on  the  one 
hand  to  support,  and  on  the  other  to  impugn,  the 
credibility  of  Waldron  and  Garnscy.     Nothing  can 
be  more  painful  than  the  necessity  of  entering  upon 
such  investigations;  nothing  more  unsatisfactory  than 
to  found  a  legal  decision  as  to  the  credibility  of  a 
witness  upon  oral  testimony,  unsupported  by  the 
evideniia  ret.    In  this  case  we  are  induced  to  conclude 
that  these  witnesses  misunderstood  Johnson;    that 
the  knowledge  of  which  tlic  latter  spoke,  was  that 
acquired   subsequent  to  the  capture ;  that  it  could 
not  have  related  to  any  other  knowledge  we  think 
incontestlble,  from  the  single  consideration  that  the 
evidence  in  the  case  proves  it  to  have  been  incon- 
sistent with  the  fact.     It  was  not  possible,  under  the 
circumstances  of  the  case,  that  such  knowledge  could 
have  been  communicated  for  want  of  the  means  of 
communication,  and  that  it  was  not,  is  positively 
sworn  to  by  three  witnesses  whose  testimony  stands 
wholly  unimpeached. 

Sentence  of  the  circuit  court  affirmed  with  costs. 
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(PRIZE.) 

The  Rugen. — Buhring,  Claimant. 

A  question  of  proprietary  interest,  and  of  trading^  vpitlj  the  enemy. 

Appeal  from  the  circuit  court  for  the  district  of 
Georgia.  The  Schooner  Rugen  and  cargo  were 
libelled  in  the  district  court  for  that  district,  as  prize 
of  war,  either  as  belonging  to  the  enemies  of  the 
United  States,  or  as  the  property  of  citizens  who 
had  been  trading  with  the  enemy.  A  claim  was  in- 
terposed by  Mr.  Buhring,  a  subject  of  tlie  king  of 
Sweden,  on  the  ground  that  both  vessel  and  cargo 
belonged  to  him,  and  were,  bonajide^  neutral  proper- 
ty. This  claim  was  rejected  by  the  district  court ; 
which  sentence  was  affirmed  by  the  circuit  court, 
and  thereupon  the  claimant  appealed  to  this  court. 

Charlton^  for  the  appellant  and  claimant,  stated, 
that  the  ship  was  formerly  British,  had  been  cap- 
tured, condemned  as  prize  of  war  in  the  district 
court,  and  sold  by  the  marshal  to  one  Bixby,  who 
sold  to  Buhring,  the  present  claimant.  1.  He  cited 
the  case  of  the  Sisters"  as  to  the  proprietary  interest, 
and  argued,  that  the  regularity  of  the  papers  is 
prima  facie  evidence  of  neutrality,  and  conclusive, 
unless  rebutted  by  contradictory  proof.     The  primi- 

m  5  Rob,  141. 
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live  national  character  of  the  ship  was  changed  by  1816. 
condemnation,  and  the  sale  to  a  neutral  was  legal.*  ^-^"'^-'^^^ 
Testimony  was  irregularly  admitted,  which  was  Rugen. 
neither  taken  in  preparatorio^  nor  found  on  board, 
nor  invoked  from  any  other  captured  vessel.  2. 
The  voyage  was  strictly  within  the  range  of  neutral 
rights.  If  the  neutral  character  of  tlie  ship  and 
cargo  was  established,  the  destination  was  immateri- 
al, whether  to  an  enemy  or  neutral  port.  But  the 
ship  was,  in  fact,  destined  to  a  neutral  port,  and  di- 
verted from  her  course  by  the  enemy's  vessel  La 
Decouvertc.  False  papers  may  be  used,  if  not  to 
cover  enemy's  property,  or  evade  belligerant  rights  ;* 
and  this  court  is  not  bound  to  take  notice  of,  or  en- 
force, the  revenue  laws  of  other  countries.  3.  The 
property  ought  to  be  restored  with  costs  and  dama- 
ges, because  the  documentary  evidence  proclaimed 
the  neuti-al  character  of  the  ship  and  cargo. 

The  Attorney  General  and  Pinkney^  for  the  re- 
spondents and  captors,  stated,  that  this  was  one  of 
the  plainest  cases  for  condemnation  that  ever  came 
into  a  court  of  prize,  upon  two  grounds  : 

1st.  That  the  real  property  was  not  in  the  claim- 
ant, but  in  a  citizen  of  the  United  States. 

2d.  That  it  was  taken  trading  with  the  enemy. 

1.  In  the  Odin,"*  where  the  papers  were  complete, 
and  the  res  gesta  similar  to  the  transactions  in  this 

b  1  Bub.  104.  The  Welvaart. 

€  I  Rob.  139.    The  Vrouw.     3  Rob.  147.  The  Flora  and  Comr 
mercium.     4JBo6.  16C.  ThcConrcnientia.     lb.    87.    The  CaroliM. 
d  1  Rob.  2U8. 
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181G.  case,  confiscation  was  decreed.  The  conduct  and 
'^^^>^''!^^  resources  of  the  claimant  were  the  same  as  those  of 
Bugen.  Krefting,  the  Dane.  According  to  the  doctrine  of 
Sir  William  Scott,  exercising  ownership  by  the  same 
master  is  conclusive ;'  but  here  the  former  owner 
continued  to  exercise  dominion  over  the  thing  pre- 
tended  to  be  transfeiTcd  in  his  own  proper  person. 
The  ship  also  continued  in  her  originally  intended  em- 
ployment, which  was  another  badge  of  fraud.-^  The 
cases  cited  were  of  a  transfer  by  the  enemy  to  a  neutral^ 
and  the  former  master  continued :  but  here  the  citizen 
wishing  to  trade  with  the  enemy  takes  a  foreign  garb 
to  deceive,  not  a  foreign,  but  his  own  government^ 
This  case  is  to  be  arranged  under  that  branch  of 
public  law  which  depends  upon  the  municipal  law  of 
allegiance ;  and  the  presumption  is  more  irresistible 
than  in  the  other,  where  the  property  is  taken  and 
proceeded  against  as  enemy's  property.  The  vis 
majorj  by  which  it  is  alleged  the  ship  was  compelled 
to  enter  an  enemy's  port  on  the  outward  voyage,  is 
not  such  as  would  be  admitted  as  an  excuse-  for  de- 
viation, even  in  a  ftscal  case,  or  in  an  action  on  a 
policy  of  insurance.  The  endorsement  of  the  shipV 
papers  by  the  enemy's  vessel  might  have  produced 
a  certain  effect;  but  in  the  view  of  the  law  of  nations, 
a  parol  order  could  have  no  effect,  tending  to  confis- 
cation in  a  prize  court,  or  even  detention  for  trial. 
The  falsification  and  spoliation  of  papers,  in  this  casc^ 
would  alone  be  sufficient  to  justify  condemnation.' 

e  1  Rob.  217.    The  Odin. 

/  6  Rob,  71.     The  Omoibus.     4  Rob.  36.     The  Jennj. 
g  1  Rob.  111.  131.    The  Two  BroUien. 
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Spoliation  of  papei*s  may  be  explained  by  the  prepa-      is  16. 
ratory  examinations  so  as  to  affect  the  question  of  ^"^^^ 
€OsU  only;  but  here,  taken  in  connexion  with  the     'Rugea. 
simulated  papers,    the  false    destination,    and   the 
other  circumstances  of  mala  fides,  it  is  conclusive. 
Moch  of  the  evidence  in  the  case,  according  to  the 
strict  regularity  of  prize  practice,  is  inadmissible;  but 
the  proceedings  may  be  considered  as  equivalent  to 
an  order  for  farther  proof.     The  case  of  the  Sisters 
was  before  the  court  of  admiralty  as  an  Instance 
Court ;  an  equitable  title,  conflicting  with  a  legal, 
and  there  being  no  constat  of  property,  the  court, 
according  to  the  notions  which  prevail  in  England, 
could  not  interfere.     2.  Supposing  the  property  to 
be  in  the  claimant,  it  cannot  be  restored ;  he  was  a 
resident  in  the  United  States,  and  carried  on  a  trade 
with  the  enemy,  contrary  to  the  obligations  of  his 
temporary  allegiance.'     And  supposing  the  ship  to 
have  been  compelled  to  enter  the  enemy's  port  by 
ois  major,  the  purchase  of  a  return  cargo  would  im- 
port confiscation,  being  a  voluntary  act  of  trading 
with  the  enemy.     Costs  and  damages  ought  to  be 

t  A  oentral  subject  domiciled  in  citizens  of  the  belligerant  state 

tbe  bellig^rant  state,  is  consider-  resident    in    a    neutral  country, 

ed  as  a  merchant  of  that  country,  whose  trade  with  the  enemy  is  con- 

^  as  to  render  his  property  taken  sidercd  as  lawful ;   except  in  con- 

io  trade  with  the  enemy  liable  to  traband  of  war,  which  is  deemed 

capture  and  confiscation,    in  the  inconsistent  with  their  permanent 

Mune  manner  as  that  of  persons  allegiance,  and,  it  may  be  added, 

oiriDg  permanent   allegiance    to  is  equally  prohibited  to  them  in 

the  state.     3  Rob.  26.    The  In-  their  character  of  neutral  mer- 

dian  Chief.     The  converse  of  the  chants.      Vide  6  Rob,  408.  The 

role  is  also  applied  to  subjects  or  Neptunus. 

Vol.  1.  I 
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IS  16.      awarded  to  the  captors,  it  being  a  fraudulent  ca8Cf 
"^^y"^*^  and  the  property  delivered  to  the  appellant  upon 
Ru^en.      bail. 

Charleton^  for  the  appellant  and  claimant,  in  re- 
ply. A  national  character  is  impressed  by  the  flag 
and  pass.  If  the  property  is  neutral,  the  master 
had  a  right  to  clear  out  with  a  false  destination,  ac- 
cording to  the  authority  of  the  Neptunus,  since  it  is 
not  usual  to  clear  out  from  one  hostile  port  to  another. 
The  simulated  papers  Were  not  intended  for  the  pur- 
pose, and  could  not  have  the  efiect,  of  defrauding 
this  country  of  its  rights  as  a  power  at  war.  The 
destruction  of  papers  was  accidental,  and  the  circum- 
stances of  the  case  are  not  like  those  of  the  Odin. 

Feb.  20th.        LiviNGSTON,  J.,  delivered  the  opinion  of  the  court. 

It  has  been  contended,  that  this  vessel  and  cargo 
were  bona  fide  the  property  of  the  appellant,  a  sub* 
ject  of  Sweden,  who  had  a  right  to  trade  with  the 
enemy  of  the  United  States ;  and  that  having  done 
nothing  to  forfeit  his  neutral  character,  both  the  sen- 
tences  below  were  erroneous,  and  ought  to  be  re- 
versed. To  entitle  himself  to  such  reversal,  the 
claimant  has  undertaken  to  show,  and  insists  that  he 
has  shown,  that  at  the  time  of,  and  previous  to,  the 
departure  of  the  Rugen  from  the  United  States,  she, 
as  well  as  the  cargo  on  board,  was  his  property, 
and  that  he  was  then,  and  still  is,  a  subject  of  the 
king  of  Sweden,  with  whom  the  United  States  were 
at  peace. 

The  court  will  now  proceed  to  inquire  how  far  Mr. 
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BuhriDg  has  succeeded  in  establishing  the  facts  on  1816. 
which  he  relies  for  a  restitution  of  this  property.  In  ^^^IT^ 
pursuing  this  inquiry,  it  may  become  unnecessary  to  Rug«D* 
decide  whether  the  papers  which  were  on  board 
were  sufficient  to  entitle  the  Rugen  to  the  privileges 
or  national  character  of  a  Swedish  vessel ;  because, 
whatever  may  be  their  regularity  and  effect,  yet,  if 
the  court  shall  be  of  opinion  that  they  were  only 
colourable,  and  that  an  American  citizen,  and  not  the 
claimant,  was  owner  of  the  vessel  and  cargo,  it  will 
not  be  pretended  that  belligerant  rights  can  be 
eluded  in  this  way ;  or  that  tin)  subject  of  a  state  at 
war  can,  under  cover  of  neutral  muniments,  however 
regularly  procured,  or  formal  they  may  be,  violate, 
with  impunity,  his  duty  and  allegiance  to  his  own 
country.  So  far  from  such  documents,  when  in- 
tended only  as  a  cover,  affording  any  protection  to 
the  property,  they  render  the  party  resorting  to  them 
doubly  criminal,  by  the  scene  of  fraud  and  pcrjurj- 
which  must  be  waded  throue:h  in  order  to  obtain 
them ;  and  then,  in  case  of  disaster,  to  make  a  court 
believe  that  such  papers  disclose  nothing  but  the  real 
truth  of  the  case.  The  whole  controversy  will  then 
be  resolved  into  the  single  fjues(ion,  wliether,  in 
point  of  fact,  Mr.  Buhring,  or  Messrs.  Samuel  and 
Charles  Howard,  who  arc  citizens  of  the  United 
States,  were  owners  of  the  Rugen  and  her  cargo  at 
the  time  of  her  sailing  from  Savaiuiah,  and  on  her 
return  to  the  United  States.  It  must  ever  be  a  pain- 
ful task  to  investigate  testimony  where  a  result  unfa- 
vourable to  the  claimant  can  only  proceed  from  a 
conviction  that  the  principal  agents  in  flic  trnnsac- 
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1816.      t'^'*  h^\e  acted  either  fraudulently,  or  contrary  to 
^^^^''^'^    their  known  duty  as  good  citizens.     Such  is  the  duty 
Kngen.      now  imposed  on  the  court. 

The  claimant  is  said  to  be  a  Swede.  If  this  be 
admitted,  and  it  seems  not  to  be  denied,  we  are  com- 
pelled, by  the  very  suspicious  circumstances  of  this 
case,  to  look  beyond  his  national  character,  and  to 
inquire  very  particularly  into  his  situation  at  the  time 
he  embarked,  or  became  connected  with  this  adven- 
ture. Had  he  ever  been  a  merchant  in  his  own  coun- 
try, or  elsewhere  ?  Had  he  ever  resided  in  any  of 
our  seaports,  or  carried  on  business  of  any  kind 
there,  or  in  any  other  place  ?  Had  he,  at  any  time> 
means  to  purchase  this  vessel  and  cargo ;  or  was  he 
sufficiently  known  to  have  acquired  a  credit  to  that 
extent?  These  questions  were  all  asked  by  the 
advocate  of  the  captors,  to  which  no  satisfactory  an- 
swer was  given  on  the  argument ;  and  it  is  in  vain 
that  the  proceedings  are  searched  for  a  solution  of 
either  of  them  at  all  favourable  to  the  present  claim. 
On  the  contrary,  easily  as  every  difficulty  on  tfiese 
points  might  have  been  dispelled,  if  this  were  a  fair 
proceeding,  no  attempt  of  the  kind  has  been  made, 
or  if  it  has,  it  has  terminated  in  establishing  that  Mr. 
Buhring^s  situation  and  circumstances  were  such  as 
preclude  all  reasonable  doubt  of  his  being  any  other 
4han  the  ostensible  owner  of  the  vessel  and  cargo. 
He  was  a  young  man,  only  twenty-one  years  old,  re- 
siding, as  well  as  his  brother  William,  in  South 
Carolina,  with  Mr.  Scarborough,  Vice  Commercial 
■  Agent  of  the  king  of  Sweden,  for  the  state  of  Geor- 
gia.   From  this  retirement  he  is  drawn,  and,  for  the 


The 


OF  THE  UNITED  STATES.  69 

first  time,  introduced  to  the  notice  of  the  mercantile      1816. 
world  by  the  Messrs.  Howards,  who  appear  to  be 
merchants  of  considerable  property  and  credit,  resi-     Rugen. 
ding  at  Savannah,  in  the  State  of  Georgia.     Between 
these  gentlemen  and  Mr.  Buhring  there  could  have 
been  but  very  little  previous  acquaintance  ;  for  the 
latter  arrived  at  Savannah  from  Europe  only  two  or 
three  months  before  we  find  him  engaged  in  the  con- 
cerns of  the  Rugen ;  and  after  remaining  not  more 
than  three  or  four  days  in  that  city  he  went  to  reside 
in  the  country  of  South  Carolina,  whence  he  did  not 
return  to  Savannah  until  he  came  back  with  Mr.  C. 
Howard,  a  very  few  days  before  the  Rugen  sailed. 
It  is  not,  then,  harsh  to  presume,  that  the  strongest 
and  only  recommendation  of  Mr.  Buhring  was  his 
national  character.   The  Messrs.  Howards  appear,  at 
the  time,  to  have  been  in  search  of  a  Swede,  and  were 
not  long  in  meeting  with  one  whose  youth  and  inex- 
perience well  fitted  him  for  the  purposes  for  which^ 
there  is  so  much  reason  to  believe,  he  was  wanted. 
A  feeble  attempt,  however,  has  been  made  to  show 
that  Mr.  Buhring  was  not  without  credit  as  well  as 
funds.     To    the  former  point  one  witness  lias  been 
examined,  and  to  establish  that  he  was  not  entirely 
destitute  of  property,  it  has  been  shown  that  he  actu- 
ally gave  two  notes,  amounting,  together,  to  about 
4,300  dollars,  for  the  Rugen  and  her  cargo,  in  the 
month  of  May,  1813,  payable  in  four  months  after 
date ;  that  these  -notes,  as  they  became  due,  were 
taken  up  by  him  with  great  punctuality  at  one  of  the 
banks  in  Savannah.     Whether  these   notes   were 
really  made  at  the  time  when  they  bear  date,  may 


70  CASES  IN  THE  SUPREME  COURT 

1816.  well  be  doubted  ;  but  it  admits  of  no  doubt  that  tliej 
^'^^^^''^  were  discharged  with  the  proper  moneys  of  the 
Rugea.  Messrs.  Howards,  which  had  almost  the  moment 
before  been  drawn,  by  one  of  them,  out  of  the  baokf 
and  put  into  the  hands  of  Mr.  Buhring  for  that  pur- 
pose. With  the  funds,  then,  of  Mr.  Howard,  and 
not  with  those  of  Mr.  Buhring,  were  these  notes 
taken  up ;  and  a  contrivance,  which  was  intended  to 
make  Mr.  Buhring  appear  as  a  man  of  property,  has 
not  only  altogetlier  failed,  but  has  added  very  con- 
siderable weight  to  the  suggestion  of  the  captors, 
that  he  was  a  young  man  totally  destitute  of  the 
means  of  purchasing  and  paying  for  the  prcH 
perty  which,  it  is  now  alleged,  belonged  to  him.. 
But  we  now  fmd  Mr.  Buhring  at  Savannah ;  and 
what  is  done  with  him  ?  or  what  does  he  do  with 
himself,  on  his  arrival  there  ?  Does  he  go  about  to 
purchase  a  vessel  ?  Does  he,  when  he  is  told  that 
the  Rugen  belongs  to  him,  take  any  measures  to  fit 
her  out  ?  Does  he  provide  a  crew  ?  Does  he  agree 
for  their  wages  ?  Does  he  purchase  a  cargo  ?  Does 
he  see  to  its  being  put  on  board  ?  Does  he  effect  insu- 
rance ?  or  is  he  found  doing  any  one  act  which  might 
naturally  be  expected  from  an  owner  ?  All  this  trou- 
ble had  already  been  most  kindly  taken  off  his  hands 
by  his  new  friend  and  acquaintance,  Mr.  Howard. 
This  gentleman  had  already  (if  we  are  to  believe 
the  history  of  this  transaction  as  it  is  narrated  by  the 
claimant)  provided  him  with  a  vessel  and  cargo,  al- 
though it  does  not  appear  that  he  had  instructions  or 
funds  of  Mr.  Buhring  for  the  purpose.  It  is  true, 
that  with  a  caution  that  was  very  excusable,  consider- 
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iDg  the  circumstances  of  Mr.  Buhring,  the  bill  of      i8l6. 
sa]e  which  had  been  executed  by  the  marshal,  with 
t  blank  for  the  name  of  the  vendee,  was  not  put  into 
the  possession  of  Mr.  Buhring,  but  carefully  retained 
by  the  Messrs.  Howards,  they  executing  to  him  one 
b  their  own  names,  although  they  now  say  they  never 
were  the  owners  of  the  vessel.     And  even  this  bill 
of  sale^  it  is  very  probable,  remained  in  the  custody 
of  Mr.  Samuel  Howard  during  the  whole  of  the 
voyage  to  Jamaica  and  back  to  the  United  States. 
Every  thing  being  now  in  readiness  for  their  depar- 
ture from  Savannah,  Mr.  Buhring  appears  on  board, 
and  is  introduced  to  the  mate  and  crew,  not  merely  as 
owner  of  vessel  and  cargo,  but  as  master  for  the 
Toyage.     Whether  any   surprise   were  excited  on 
board  by  the  new  character  in  which  the  claimant 
appeared,  or  whether  they  expressed  any  reluctance 
at  placing  themselves  under  his  command,  we  know 
not;  nor  is  it  a  fact  very  necessary  to  ascertain,  be- 
cause they  must  soon   have  discovered   that    Mr. 
Samuel  Howard,  whose  friendshij)  for  Mr.  Buhring 
seems  to  have  had  no  limit,  and  in  whose  seamanship 
they  may  have  had  full  confidence,  intended  to  go 
with  the  vessel,  and  relieve  Mr.  Buhrins:  from  the 
troublesome  task,  if  he  were  equal  to  it,  of  navigat- 
ing the  Rugen.     For  this  conduct,  on  the  part  of 
Mr.  Howard,  no  other  reasonable  motive  can  be  as-* 
signed   than   an   interest  in  the  vessel  and  cargo. 
The  allegation  of  his  going  after  certain  funds  in  Car- 
thagena  is  not  at  all  made  out.     The  Rugen  leaves 
Savannah  on  the  5th  or  6th  of  May,  bound,  as  is  al- 
leged, for  Carthagena,  but  arrives  at  Kingston,  in 
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1816.       the  inland  of  Jamaica.     The  court  is  not  at  all  satis* 
'''^^^^^^    fied  with  the  excuses  which  have  been  made  for  her 

The 

Ro^n.  going  there.  It  does  not  appear  that  a  vis  major  of 
any  kind  existed.  She  was  neither  forced  in  by  ad- 
verse winds,  nor  was  she  under  any  restraint  from 
capture.  When  within  only  four  leagues  of  the  island 
she  was  boarded  by  a  British  brig  of  war  called  La 
Decouverte,  whose  commander  ordered  her  into 
Kingston.  He  put  no  prize'-master  on  board ;  nor 
did  he  endorse  any  of  her  papers ;  nor  did  he  keep 
company  with  her :  and  yet  we  find  her  doing  exacts 
ly  what  she  was  verbally  directed  to  do.  It  is 
faintly  pretended,  that  If  she  had  attempted,  after 
that,  to  go  to  Carthagena,  she  could  not  have  escaped 
the  British  cruisers  which  swarmed  about  the  island. 
But  what  greater  danger,  if  the  property  were  neutral, 
would  ensue  on  a  capture  by  any  other  British  vessel 
than  by  her  going  to  a  British  port  as  prize  to  the 
Decouverte,  or  by  her  orders  ?  It  is  believed,  then, 
that  her  going  to  Jamaica  was  voluntary,  and  formed 
part  of  the  original  plan ;  which  opinion  derives  con- 
siderable support  from  the  fact  of  insurance  having 
been  made,  not  only  for  Carthagena^  but  also  for  a 
port  in  the  West  Indies ;  from  the  nature  of  the  out- 
ward cargo;  from  the  readiness  with  which  they 
consented  to  dispose  of  it  at  that  place,  and  procur- 
ed another  for  this  country  promising  a  much  greater 
profit  than  any  which  at  that  time  could  have  been 
imported  from  Carthagena.  There  is  yet  a  still 
stronger  circumstance  to  prove  that  the  destination 
of  the  Rugen  to  Carthagena  was  fictitious ;  and  that 
is,  her  meeting  at  Kingston  a  ship  called  the  Wan- 
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sAop,  which  had  sailed  from  Savannah  but  a  little       1816. 
before  the  Rugen.     On  board  of  that  vessel  we  find       ^^ 
Mr.  William  Buhring^  a  brother  of  the  claimant,  and     R««cri. 
we  have  every  reason  to  believe  that  she  belonged, 
with  her  cargo,  to  the  same  concern.    The  Wanschop, 
it  is  also  said,  was  destined  for  Porto  Bello,  on  the 
Spanish  Main ;  but  by  a  strange  coincidence  of  events, 
which  can  scarcely  have  been  the  effect  of  chance 
alone,  she  also  gets  out  of  her  course,  falls  in  with  the 
same  British  vessel  of  war  which  afterwards  board- 
ed the  Rugen ;  receives  the  like  order  to  proceed  to 
Kingston,  which  she  also  very  promptly,  and  with- 
out any  apparent  reluctance,  complied  with.     The 
business  of  these  two  vessels  is  managed  by  the  same 
lM>use  in  Kingston,  and  the  proceeds  of  both  of  their 
cargoes  are  invested  in  molasses,  rum,  &c.,  which 
composed  the  return  cargo  of  the  Rugen.     If  the 
property  claimed  were  bona  Jide  Swedish,  it  would 
be  superfluous    to   inquire    whether   the    Rugen's 
going  to  Jamaica  were  voluntary,  or  by  coercion,  a 
subject  of  Sweden  having,  for  auglit  that  appears, 
as  good  right  to  trade  there  as  at  Carthagena.     But 
if  it  belonged   to   the  American   gentlemen,   who 
have  had  an  agency  so  conspicuous  in  the  whole 
of  this  business,  (and  that  it  did  Is  our  unanimous 
opinion,)  it  will  not  be  pretended  that  they  could  go 
to  Kingston  unless  by  compulsion,  or  that  they  had 
any  right  during  the  late  war  to  purchase  and  bring 
a  cargo  from  any  British  port  to  this  or  any  other 
country. 

The  court  having  already  expressed  its  opinion, 
that  this  vessel  and  cargo  did  not  belong  to  thf» 

Vol  .  I.  K 
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1816.      claimant,  but  to  citizens  of  the  United  States,  the 
latter  having  been  purchased  at  Kingston,  as  is  be- 
lieved, with  their  funds;  it  becomes  quite  unnecessary 
to  inquire   what  was  the  real  destination    of  the 
Rugen  on  her  leaving  Kingston ;  whether  she  were 
bound,  ifi  fact,  to  Amelia  Island,  or  to  the  United 
States;  although  it  might  not  be  very  difiicult  to 
come  to  a  satisfactory  conclusion  that  Uardwicke,  in 
Georgia,  was  her  real  port  of  destination.     But  this 
examination  is  unnecessary ;  for  the  owners,  being 
American  citizens,  are  equally  guilty  of  trading  with 
the  enemy,  whether  that  trade  were  carried  on  be- 
tween a  British  port  and  the  United  States,  or  be- 
tween such  port  and  any  foreign  nation ;  and  in  the 
present  case,  if  the  court  be  correct  in  the  view 
which  it  has  taken  of  the  evidence,  the  offence  of 
trading  with  the  enemy  was  complete  the  moment 
the  Rugen  sailed  from  Savannah  with  an  intention 
to  carry  her  cargo  to  Kingston,  in  Jamaica.     Upon 
the  whole,  without  taking  notice  of  many  of  the 
arguments  urged  by  the  advocates  of  the  captors  in 
favour  of  condemnation,  and  which  are  entitled  to 
great  consideration,  the  court  is  unanimously  of  opi- 
nion, that  the  decree  of  the  circuit  court,  rejecting  the 
claim  of  Mr.  Buhring,  was  correct,  and  must,  in  all 
things,  be  affirmed.  y 

Sentence  affirmed  with  costs. 
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(COMMON  LAW.) 

Thompson  t;.  Gray, 

Where  R.  G.  a^^reed  with  tbe  managers  of  a  lottery  to  take  3,500 
bcluttt  giying  approved  security  on  the  delivery  of  the  tickets, 
vhich  were  specified  in  a  schedule,  and  deposited  io  books  of  100  tick^ 
tit  each,  tfairteeo  of  which  books  were  received  and  paid  for  by  faun, 
tod  the  remainio^  twelve  were  superscribed  by  him,  with  his  name, 
ID  bit  own  handwriting,  and  endorsed  by  the  agent  of  the  managers, 
'^Pttpchased  and  to  be  taken  by  Robert  Gray,*'  and  on  tho  enve- 
lope corering  the  whole,  *'  Robert  Gray,  12  books  ;'^  on  the  second 
daj^  drawing  of  tbe  lottery,  one  of  the  last  designated  tickets  was 

«,  drtwo  a  pnze  of  20,000  dollars,  and  between  the  third  and  fourth 
day's  drawing,  R.  G.  tendered  sufficient  security,  and  demanded  tlie 
fattt  1,200  tickets,  and  the  managers  refused  to  deliver  the  prize 
ticket ;  it  was  held  that  the  property  in  tbe  tickets  changed  when 
tiie  selection  was  made  and  assented  tu,  and  that  tiioy  remained  in 
the  possession  of  the  vendors  merely  as  collateral  security,  and  tha) 
the  vendee  was  entitled  to  recover  the  amount  of  the  prize. 

Error  to  the  circuit  court  for  the  county  of  Alex- 
andria. 

This  was  an  action  of  Trover,  instituted  by  the 
defendant  in  error,  against  Jonah  Thompson,  agent 
for  the  Managers  of  the  Potomac  and  Shenandoali 
Navigation  Lotteries,  to  recover  a  ticket  in  the  2d 
class  of  said  lotteries,  against  which  had  been  drawn 
a  prize  of  20,000  dollars. 

On  the  trial,  evidence  was  offered  to  prove  that 
the  president  and  managers  of  the  Potomac  compa- 
ny had  been  created  a  corporation,  under  that  cor- 
porate name ;  that  they  had  been  authorized  by  law 
to  raise  the   sum  of  300,000  dollars  by  lotteries. 


Thompson 

T. 

Gray- 
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1816.      and  had  arranged  and  published  a  scheme  of  a  se- 
cond class. 

That  the  plaintiff  below,  and  one  Joseph  Milligan, 
projected  another  scheme,  which  they  sent  in  to  the 
president  and  managers,  accompanied  by  a  pro- 
position in  writing,  in  the  words  and  figures  follow- 
ing : 

**  If  this  scheme  is  adopted,  we  engage  to  take 
2,500  tickets  each,  in  the  2d  class  of  the  P.  and  S. 
Navigation  Lottery :  Provided  the  ten  dollar  prizes 
we  now  hold,  and  may  hereafter  receive,  deducting 
15  per  cent.,  shall  be  taken  in  liquidation  of  our  joint 
bond ;  and  we  engage  to  place  in  the  hands  of  Mr* 
Carlton  all  the  funds  we  receive  for  new  tickets,^ 
until  it  amounts  to  a  sum  equal  to  that  which  we  now 
owe  the  company,  as  fast  as  we  receive  them ;  on  the 
balance  we  shall  expect  the  usual  credit.  It  is  un- 
derstood that  the  discount  of  5  per  cent,  is  to  be 
made  from  the  above  5,000  tickets  :  approved  secu- 
rity to  be  given  on  the  delivery  of  the  tickets. 

(Signed)  "  Joseph  Milligan. 

"  R.  Grai." 

It  was  admitted  that  tliis  scheme  was  approved  of 
and  adopted  by  the  president  and  managers,  and 
their  own  scheme  was  abandoned ;  that  the  proposi- 
tion of  the  plaintiff  and  Milligan  was  accepted  by 
them,  and  became  a  binding  contract  between  the  par- 
ties. Evidence  was  also  offered  to  prove,  that  under 
the  contract  a  schedule  specifying  the  numbers  of 
certain  tickets^  by  books  containing  one  hundred 
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each,  to  the  extent  of  2,500,  selected  by  the  plain-      1816. 
tiff,  and  to  be  set  apart  for  his  use,  had  been  deliver- 
ed by  him  to  the  former  agent  of  the  lottery ;  that 
two  of  the  books  mentioned  in  the  said  schedule 
havii^  been  disposed  of,  or  put  out  of  the  reach  of 
the  agent,  another  schedule  was  handed  in  by  the 
j^aintiflf  to  the  defendant,  then,  and  at  present,  agent, 
m  which  two  other  books,  containing  the  same  num- 
ber of  tickets,  were  substituted  in  lieu  of  the  two  last 
mentioQed,  the  schedule,  in  respect  to  the  others, 
being  the  same  as  the  first.     That  the  plaintiff  had, 
at  different  times,  received  13  books,  of  100  tickets 
each,  part  of  those  specified  in  the  schedule,  and 
that  he  had  paid  for  the  1 3  books,  partly  in  certain 
ptomissory  notes,  received  and  approved  of  by  the 
agent,  and  partly  in  cash,  and  had  afterwards  paid 
108  dollars  and  80  cenis^  on  account  of  tickets  in  the 
2rf  class,  over  and  above  the  said  13  books.     On  the 
requisition  of  the  plaintiff,  the  defendant  produced 
on  the  trial  a  bundle  containing  twelve  books  of 
tickets  of  one  hundred  each,  (the  residue  of  the  num- 
bers specified  in  the  schedule,)  and,  amongst  others, 
the  ticket  in  the  declaration  mentioned.     On  each  of 
which  books  the  name  of  the  plaintiff  was  super- 
scribed in  his  own  handwriting:  and  on  one  of  them 
(not  that   containing  the  ticket  in  the  declaration 
claimed)  was  endorsed  in  the  defendant's  handwriting 
-^*  Purchased  and  to  be  taken  by  Robert  Gray." 
And  on  the   envelope  covering  the  whole  twelve 
books  in  one  bundle  was  superscribed,  in  the  hand 
and  figures  of  the  defendant,  the  words  and  figures 
following : 

"  Robert  Gray,  12  Books." 
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1816.  Sirailar  proceedings  took  place  as  to  W.  Milligao, 

to  whom  only  a  part  of  the  tickets  selected  bj  hitt 
had  been  delivered. 

That  the  drawing  of  the  lottery  was  commenMd 
on  the  l7th  day  of  November,  1812,  and  that,  od-IIm 
27  th  of  that  month,  the  second  day's  drawings  a  ptin 
of  20,000  dollars  was  drawn  against  the  number  Jb 
the  declaration  mentioned.  The  plaintiff  also  4jffet^ 
ed  evidence  to  prove  that  on  the  4th  day  of  DecesK 
ber,  1812,  subsequent  to  the  third  and  before  the 
fourth  day's  drawing,  the  plaintiff  tendered  tothe  de* 
fendant  a  bond  for  the  payment  of  dolleil^ 

executed  by  himself  and  two  sureties,  who  wf^re 
fully  sufficient  for  that  sum,  and  demanded  from  fajm 
the  12  books  of  tickets  which  had  been  selected  aod 
set  apart  for  him.  To  which  the  defendant  rejJied^ 
that  he  was  ready  to  deliver  1,200  of  any  undra^ni 
tickets,  but  would  not  deliver  the  high  prize.  The 
drawing  of  the  lottery  had  been  continued  only  fiif* 
teen  days. 

On  which  the  counsel  for  the  defendant  belaw 
moved  the  court  to  instruct  the  jury, 

"  1  st.  That  it  is  not  competent  for  the  jury  to  Rndy 
from  the  evidence  so  produced  as  aforesaid,  that  the 
twelve  books  of  tickets  including  the  said  prize  tick- 
et, had  been,  prior  to  the  commencement  of  the  draw- 
ing of  the  said  lottery,  appropriated  by  plaintiff  and 
defendant  to  the  satisfaction  of  said  contract,  and 
delivered  to  plaintiff  under  and  in  fulfilment  of  said 
contract,  and  deposited  by  the  plaintiff  with  the  de- 
fendaot,  as  collateral  security  for  the  payment  of 
the  purchase  money  until  other  security  should  be 
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pren^  (as  was  contended  and  insisted  upon  by  the       jsiis. 
piaintiflTs  counsel  to  the  jury,^^)  which  iusti*uction  the 
court  refused  to  give. 

^  2d.  That  the  facts  so  given  in  evidence  by  the 
pbuntifi^  as  aforesaid,  do  not  import  an  absolute  sale 
lod  delivery  of  the  twelve  books  of  tickets,  includ- 
JDg  the  prize  ticket,  but  a  selection  and  setting  apart 
of  such  tickets  as  were  to  be  delivered  to  the  plain- 
tiff^ when  he  should  comply  with  his  contract  in  giv- 
Bg  the  stipulated  security.''  Which  instiiiction  the 
court  gave,  but  also  directed  the  jury,  ^  that  such 
telection  and  setting  apart,  as  aforesaid,  was  sufficient 
delivery  to  the  plaintiiT  to  vest  the  property  of  the 
nid  tickets  in  him  upon  his  giving  or  tendering  ap- 
piored  security,  according  to  the  terms  of  the  con* 
tract,  in  a  reasonable  time  thereafter ;  and  that  the 
tender  of  the  security,  as  before  stated,  was  in  rea- 
sonable time. 

^  3d.  That  the  selection  and  laying  apart  of  the 
twelve  books  of  tickets,  as  aforesaid,  and  the  suid  en- 
dorsements upon  the  said  books,  and  upon  the  enve- 
lope of  the  same,  did  not  vest  in  the  plaintiff  the  pro- 
perty of  said  tickets,  mider  the  said  contract,  so  as 
to  entitle  plaintitf  to  prizes  drawn  against  those  tick- 
ets before  any  security  was  given  or  offered,  and 
whilst  said  tickets  remained  in  the  hands  of  defend- 
ant, awaiting  the  completion  of   said  contract  on 
the  part  of  the  plaintiff  in  respect  of  the  stipulated 
security."     Which  instniction  the  court  gave,  but 
also  instmcted  the  jury,  "  that  upon  tendering  the 
securitj,  as  before  stated,  if  the  jury  should  find  such 
security  to  be  sufficient,  such  selection  and  laying 
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1816.  apart  of  the  said  tickets  did,  under  the  said  contract, 
entitle  the  plaintiff  to  all  the  prizes  drawn  by  such 
tickets  in  the  intermediate  time  between  such  selec- 
tion and  the  tender  of  security,  as  aforesaid ;"  to 
which  refusal  and  several  instructions  the  defendant 
excepted,  and  a  verdict  and  judgment  having  been 
rendered  for  the  plaintiff  below,  the  defendant  in  the 
circuit  court  brought  the  cause  into  this  court  by  a 
writ  of  error. 

Jones^  for  the  plaintiff  in  error.  1.  The  ticket 
was  at  the  risk  of  the  vendors,  and  drawing  the 
prize  is  equivalent  to  any  physical  change  in  the 
thing.  It  was  not  left  in  the  hands  of  the  vendors 
as  collateral  security,  for  the  pledge  of  the  ticket 
would  have  thrown  upon  the  vendors  the  whole  risk 
of  the  drawing  of  these  tickets,  the  essence  of  their 
value  consisting  in  the  chance.  On  the  contrary,  the 
thing  waa  to  remain  in  the  vendors^  possession,  and  as . 
their  jiroperty,  until  a  condition  of  the  sale  had  been 
accomplished.  2.  There  is  a  repugnancy  between 
refusing  the  first  instruction  and  granting  the  second. 
The  court  below  admit  that  the  right  of  property 
was  not  confute  in  Gray,  until  the  security  stipu- 
lated ;  and  that,  when  given,  it  would  retroactively 
vest  the  property.  The  title  was  then  clearly  in- 
complete.* 

Sfvann^  contra.     The  contract  was  consummated 
and  binding  on  both  parties.     Gray^s  proposition 

a  6  Eattj  Hanson  v.  Myer.     1  CcmipbeWt  N.  P.  R.  427.  Paine  r. 
Shadbolt. 
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kas  accepted,  some  of  the  tickets  were  actually  de-  isie. 
liFei-ed ;  there  was  a  payment  of  what  may  be  con- 
sidered as  earnest.  The  thing  sold  was  specifically 
designated  by  the  vendors.  The  vendee  had  the 
right  of  property,  and  the  right  of  possession. 
All  he  wanted  was  the  actual  possession.  The 
thing  sold  may  be  designated  in  various  ways.*  Pro- 
perty is  transferred  by  the  contract  of  sale  without 
delivery,  if  the  article  is  specifically  designated.* 

Jones^  in  reply.  There  is  a  distinction  between 
this  case  and  the  authorities  relied  upon  by  the  other 
aide.  The  question  is,  whether  the  contract  be  ex-, 
ecutory  or  executed.  It  was  not  executed  by  spe- 
cifying the  particular  ticket :  the  security  to  be  given 
by  Gray  was  a  condition  which  preserved  the  origi- 
taal  executory  nature  of  the  contract.  Delivery, 
either  actual  or  symbolical,  is  essential  to  a  sale; 
and  neither  took  place  here.  The  cases  cited  are 
of  contracts  self-executory,  and  where  the  parties 
itipulated  to  waive  delivery. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the     ^®^-  ^• 
court,  and,   after  stating   the  facts,    proceeded   as 
follows : 

The  question  on  which  the  correctness  of  the 
opinions  given  by  the  circuit  court  depends,  is  this : 
Was  the  purchase  and  sale  of  the  twelve  books  not 
delivered,  so  complete,  that  the  tickets  had  become 
the  property,  and  were  at  the  risk  of  Robert  Gray  ? 

h  2  Black.  Com.  447 Salk.  113. 

e  1  CampbeWt  JV.  P.  R.  613.  Phillemore  <<  a/,  r.  Barrj  et  ml,    7 
Ea^,  558.  Hinde  y  Whitehouse  ei  aL 
Vol.  I,  I' 
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1816.  fn  pursuing  this   inquiry  it  becomes  necessary^  t'^ 

decide,  whether  the  clause  respecting  security  forms- 
a  condition  precedent^  on  which  the  sale  is  made  ta 
depend,  or  a  condition  subsequent^  the  performance 
of  which  may  be  suspended  until  it  shall  be  conve- 
nient to  the  vendee,  or  required  by  the  vendor.  It  is 
apparent  that  a  contract  for  the  sale  of  5,000  tickets 
was  one  of  very  considerable  interest  to  the  mana- 
gers of  the  lottery.  This  is  not  only  self  evident 
from  the  nature  of  the  transaction,  but  is  also  proved 
by  the  fact,  that  they  changed  the  scheme  of  the  lot- 
tery for  the  purpose  of  securing  it.  As  the  time  of 
commencing  the  drawing  must  necessarily  have  de- 
pended on  the  sale  of  the  tickets,  it  is  reasonable  to 
suppose,  that,  in  the  calculations  made  on  this  sub* 
ject,  they  must  have  considered  the  books  selected 
and  set  apart  for  Mr.  Gray,  either  as  sold  or  unsold^ 
The  endorsements  on  the  books  selected  lead  strong-^ 
ly  to  the  opinion,  that  they  were  considered  as  sold. 
If  the  proposition  which  forms  the  basis  of  the  con- 
tract be  inspected,  it  will  be  perceived  that  the  con- 
tract was  intended  to  be  entire,  not  divisible.  The* 
scheme  of  the  lottery  was  changed,  not  for  the  pur- 
pose of  inducing  Gray  and  Milligan  to  take  any  num- 
ber of  tickets  less  than  5,000,  but  on  their  enga^ng 
to  take  5,000  absolutely ;  and  the  clause  respecting 
the  security  is  annexed  to  the  delivery  of  the  tickets.^ 
The  delivery  of  some  of  the  books  was  an  execution 
in  part  of  an  entire  contract  All  the  circumstances 
show,  that  the  obligation  of  the  contract  was  com- 
plete ;  but  the  examination^  of  these  circumstances- 
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as  dispensed  with  bj  the  admission  on  record,  that      isie. 
it  "  became  a  binding  contract  between  the  parties." 
What,  then,  was  this  binding  contract  ? 
That  the  scheme  proposed  hj  Milligan  and  Gray 
should  be  adopted,  and  certain  facilities  of  payment 
allowed,  on  their  bond  to  the  company  for  tickets 
laken  in  the  first  class.     That  Jthey  should,  on  their 
part,  take  2,500  tickets  each  in  the  second  elass,  and 
that  approved  security  should  be  given  on  their  deli- 
very.    Certainly  Milligan  and  Gray  were  absolutely 
bound  to  take  2,500  tickets  each.     A  refusal  to  do 
so  would  have  been  a  breach  of  contract,  for  which 
tfaey  would  have  been  responsible  in  damages.  When 
the  parties  proceed  one  step  further;  when  the  ven* 
dee,  in  execution  of  this  conti-act,  selects  the  numbei* 
4>f  tickets  he  has  agreed  to  purchase,  and  the  ven- 
dor assents  to  that  selection ;  when  they  arc  scpa* 
rated  from  the  mass  of  tickets,  and   those  not  ac- 
tually delivered  arc  set  apart  and  marked  as  the  pro- 
perty of  the  vendee ;  what,  then,  is  the  state  of  the 
contract  ?    It  certainly  stands  as  if  the  selection  had 
been  previously  made  and  inserted    in   the  contract 
itself.     An  article  purchased  in  general  terms  from 
many  of  the  same  description,  if  afterwards  selected 
and  set  apart  with  the  assent  of  tlie  parties  as  the 
thing  purchased,  is  as  completely  identified,  and  as 
completely  sold,  as  if  it  had  been  selected  previous 
to  the  sale,  and  specified  in   the   contract.      After 
this  selection,  the  parties  stood  in  the  same  relation 
to  these  tickets   as    if  the   25  books,   afterwards 
agreed  upon,  had  been  named  in  the  contract  as 
containing  the  numbers  purchased  by  Gray.     The 
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1816.  contract,  then,  amounts  to  this  :  The  managers  agree 
to  sell  Gray  2,500  tickets,  which  are  specified,  and 
he  agrees  to  give  approved  security  for  the  purchase 
money  on  the  delivery ;  in  thp  mean  time  the  tickets 
remain  in  possession  of  the  vendors,  who  proceed 
to  draw  the  lottery,  without,  having  received  or  re- 
quired security  for  the  whole  number  of  tickets 
sold.  The  stipulation  respecting  security  could  not 
in  such  a  case  be  considered  as  a  condition  prece- 
dent, on  the  performance  of  which  the  sale  depend- 
ed. Certainly,  the  managers  could  have  required, 
and  have  insisted  on  this  security ;  but  they  might 
waive  it,  without  dissolving  the  contract.  They 
were,  themselves,  the  judges,  whether  they  would 
consider  the  contract  of  Robert  Gray,  with  the  col- 
lateral security  furnished  by  the  possession  of  the 
tickets,  as  sufficient  for  their  protection ;  and  theh* 
conduct  shows  that  they  thought  it  sufficient. 

The  majority  of  the  court  is  of  opinion,  that  the 
property  in  the  ticket^  changed  when  the  selection 
was  made  and  assented  to ;  and  that  they  remained 
in  possession  of  the  vendors  merely  as  collateral  se- 
curity. Had  the  tickets  been  all  blanks,  Gray  was 
compellable  to  take  them. 

Judgment  affirmed  with  costs.* 

d  When  commodities  are  sold  perfect,  except  only  as  tosomudi 

hy  the  huUc^  for  a  grots  price,  the  as  is  actually  coimted,  wei^e^, 

■ale  is  perfect,  for  it  is  known  or  measured ;  for,  till  then,  ft  is 

with  certainty  what  is  sold ;  but  not  known  with  certainty  what  is 

if  the  price  is  regulated  at  the  sold.     3  Johns,  Cat,  254.  Coit  r. 

rate  of  so  much  for  eYery  piece,  Houston.      Domai,  1.  1.  tit  2.  9. 

pooody  or  measure,  the  sale  is  not  4.  art.  7.    Code  JfapoUony  lir. 
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r. 
Longden. 

Anderson  v.  Longden^ 

Where  a  bond  was  g:iTen  bj  the  agent  of  an  unincorporated  joint  stock 
eompaDy,  to  the  directors  for  the  time  being,  for  the  faithful  perform-. 
moe  of  bis  duties,  &c.,  and  the  directors  were  appointed  annually, 
and  changed  before  a  breach  of  the  condition  of  the  bond,  the  agent 
and  his  sureties  were  held  liable  to  an  action  brought  by  the  obli- 
gees after  they  had  ceased  to  be  directors. 

Error  from  the  circuit  court  for  the  x^ountj  of 
Alexandria. 

This  was  an  action  of  debt  instituted  bj  the  de- 
fendants in  error,  (plaintiffs  in  the  circuit  court,)  as 
directors  of  the  Domestic  Manufacture  Company  of 
Alexandria,  against  Robert  Anderson,  (the  plaintiff 

3.  tit.  6.  ch.  1.  art.  1585.     2  Er-  ed,  counted,  or  measured.   In  the 

dcme^i  IntL  480,  481.      This  dis-  first  case,  the  goods  sold  are  at  the 

(ioction  is  recognized  by  PoUiier,  risk  of  the  vendee,  from  the  mo- 

who remarks,  that  the  contract  of  ment  the  coDtract  is  made  :  in  the 

tale  is  nsnally  perfected  by  the  last  case,  they  remain  at  the  risk 

agreement  as  to  the  price ;  and,  of  the  vendor,  until  they  are  de- 

tbat  this  rule  applies  where  the  sig^nated  by  the  act  of  weighing', 

•ale ig  of  a  specific  article,  for  a  counting,  or  measuring.    But,  in 

grott  price.     Si  id  quod  venierit  both  cases,  the  contract  is  so  far 

^pparetdquid  quale  quaniumve  sily  completed  from  the  time  of  its  be- 

Sfprttiumy  Sf  pure  venit;  perfeda  ing  entered  into,  as  to  givo  the 

tsi  emptio,  1.  8.     Dig.  de  peric.  vendee  a  right  of  action  for  the 

if  comm.  R,  vend.     But,   if  the  delivery  of  the  thing  on  tendering 

coDuoodity  be  of  that  description  the  price,  and  the  vendor  an  ac- 

of  articles,  which  consist  in  quan^  tion  for  the  price,  on  tendering  a 

tUaUy  and  which  are  sold  by  the  delivery  of  the  thing  sold.     Con- 

weight,  number,  or  measure,  the  trot  de  Vente^  No.  308.     Sec  also 

tale  is  imperfect  until  it  is  weigh-  6  RcuU  625. 


r. 
LoDgdeD. 
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1816.  in  error,)  on  a  bond  given  by  him  and  others  as  sure- 
^'f^y^^^  ties  for  John  Mac  Leod,  agent  of  the  said  company, 
to  the  said  directors,  to  recover  the  amount  of  money 
and  merchandise  which  the  said  agent  had  received 
for  the  use  of  the  company,  and  for  which  he  had 
failed  to  account. 

On  the  17th  of  November,  1809,  a  number  of  per- 
sons in  Alexandria  associated  together,  and  formed  a 
company,  for  the  purpose  of  encouraging  the  manu- 
facture and  use  of  domestic  merchandise ;  they  enter- 
ed into  articles  for  their  government,  of  which  the 
following  extracts  are  all  that  are  material  in  this 
case: 

**  Art*  2.  As  soon  as  the  whole,  or  1 ,000  shares  of 
the  said  capital  stock,  shall  have  been  subscribed  for, 
and  the  first  payment  made  thereon,  a  meeting  of  the 
stockholders  shall  be  called  by  public  notice  in  the 
Alexandria  and  Washington  newspapers,  to  meet  in 
the  court  house  of  Alexandria,  either  in  person  or  by 
proxy  duly  authorized,  at  which  meeting  the  stock- 
holders, either  personally  or  by  proxy,  shall  elect  by 
ballot  seven  of  their  own  body  to  act  as  directors  of 
the  said  company  for  one  year.'* 

^^  Art  3.  The  affairs  of  the  said  company  shall  be 
carried  on  in  the  town  of  Alexandria,  under  the  super- 
intendance  and  control  of  the  said  directors,  of  whom 
any  four  shall  form  a  board  or  quorum.  They  shall 
choose  a  chairman  from  among  themselves,  and  in 
case  of  vacancy  by  deatli,  resignation,  or  otherwise, 
such  vacancy  shall  be  immediately  filled  by  them- 
selves from  among  the  stockholders.  And  the  said 
directors  shall  in  no  case  whatever  contract  debts 


V. 

Longdeiu- 
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6r  engagements,  by  bill,  bond,  or  otherwise,  for,  or  1816.  * 
0D  account  of,  the  company,  but  all  dealings  under  ^^^"^^ 
their  superintendance  and  control  aforesaid,  shall  be 
for  cash  or  barter,  except  goods  on  deposite,  which 
may  be  sold  by  the  direction  of  the  consignor.  The 
said  directors  shall  also  exhibit,  at  the  annual  meeting 
of  stockholders,  for  their  inspection,  a  statement  of 
die  affairs  of  the  company  for  the  year  preceding.*' 

**  Art.  4.  The  directors,  when  elected,  shall  pro- 
ceed, without  delay,  to  appoint  an  agent  and  such 
odier  officers  as  may  be  requisite,  all  of  whom  shall 
hold  their  offices  during  the  pleasure  of  the  boardy 
and  who  shall,  before  they  enter  upon  their  functions^ 
give  bond,  with  sufficient  security,  to  the  said  direc- 
tofs,  and  their  successors  in  office,  for  the  faithfu? 
Ascharge  of  their  duties,  as  prescribcni  by  the  board 
ef  directors." 

The  company  haying  proceeded  to  elect  directors, 
John  Mac  Leod  was  appointed  agent  by  them ;  and 
on  the  I3th  of  February,  1810,  the  said  agent,  with 
the  plaintiff  in  error  and  others,  his  sureties,  exe- 
cuted and  delivered  to  the  defendants  in  error,  direc- 
tors of  the  said  company,  their  joint  and  several 
bond,  in  the  penalty  of  10,000  dollars,  the  condition 
of  which  was,  "  that  the  said  John  Mac  Leod  should, 
HI  all  respects,  faithfully  execute  and  perform  the  du- 
ties  assigned  to  him  as  agent,  according  to  the  terms 
and  meaning  of  the  articles  of  association,  and  also 
such  other  duties  as  are,  or  from  time  to  time  should 
be,  assigned  to  the  office  of  agent  by  the  board  of  di- 
rectors, and  should,  from  time  to  time,  when  called 
apon,  render  a  just  and  true  account  of  all  money. 
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1816.  goods,  &c.  of  the  said  company  which  should  conitf 
Andereoa  *^  ^*^  hands,  and  should  apply  the  same  as  he  should 
r    ^'         be  directed ;  and  should^  in  all  respects,  whilst  he 

LoDgden.  '  .  .^ 

held  the  office,  conduct  himself  with  honesty,  and 
fidelity,  and  attention  to  the  interest  of  the  compa- 
ny."    The  said  agent  continued  in  the  service  of  the 
company,  without  any  new  appointment,  until  June« 
1812,  when  he  was  dismissed;  and  having  gone  out 
in  arrears  to  the  company,  this  suit  was  brought 
against  the  plaintitT  in  error,  to  recover  the  amount 
due  to  the  company.     To  this  suit  the  defendant  in 
the  circuit  court,  taking  oyer  of  the  bond,  pleaded, 
1st.    "Conditions  performed;"  to  which  the  plaintiff 
replied,  specially  setting  forth,  as  the  breaches  relied 
on,  "  that  money  and  merchandise,  the  property  of 
the  company,  had  come  to  the  hands  of  J.  Mac  Leod^ 
as  agent,  &c.,  to  the  amount  of  1,000  dollars,  for 
which  he  had  failed  to  account,  though  required  by 
the  directors,  and  which  he  did  not  deliver  over  to 
his  successor,  as  ordered  by  the  directors.     On  thia 
replication  issue  was  tak^n.     The  defendant  in  the 
circuit  court  pleaded, 2dly.  That  the  plaintiffs  (Long- 
den  and  others)  ceased  to  be  directors  at  the  expira- 
tion of  one  year  from  the  time  of  their  appointments 
and  were  not  directors  when  the  suit  was  bi'ought : 
to  this  plea  the  plaintiffs  demurred  generally. 

In  his  third  plea  the  defendant  states  that  Johir 
Mac  Leod  was  appointed  agent  on  the  13th  of  Feb- 
ruary, 1810;  and  that  for  one  year  from  the  time  of 
such  appointment,  and  during  the  time  the  [^aintifis 
acted  as  directors,  he  had  faithfully  executed  and  pei^ 
formed  his  duty,  &c. 
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To  which  the  plamtifis  (protesting  that  he  had  not      1816. 
&ithfully  performed  his  duties  for  one  year)  replied    ^ndereoQ 
that  J.  Mac  Leod  had  continued  in  office  for  more  than    ,    ^; 

LoDgden. 

one  year  from  the  13th  of  February,  1810,  under 
the  said  appointment,  and  after  the  plaintiffs  ceased 
to  be  directors;  during  which  time  merchandise,  &c., 
to  the  amount  of  4,000  dollars,  came  to  his  hands, 
&c^  which  he  had  failed  to  account  for ;  to  which 
the  defendant  demurred. 

The  defendant  pleaded,  4thly,  that  the  plaintiff 
had  not  instituted  any  suit  at  law  against  Mac  Leod 
for  the  breach  of  the  condition  of  the  bond ;  to  which 
the  plaintiff  demurred  generally. 

The  law  on  the  demurrers  was  adjudged  by  the 
court  for  die  plaintiffs,  (Longden  and  others,)  and  on 
the  trial  of  the  issue  the  jury  found  for  the  plaintiff, 
md  assessed  damages,  &c. 

The  record  presents  a  bill  of  exceptions,  which 
states  that  the  defendant  offered  in  evidence  to  the 
jury  the  books  of  the  company,  from  which  it  appear- 
ed that  the  agent  had  been  in  the  habit  of  selling 
merchandise  on  credit,  from  the  month  of  January, 
1810,  until  June,  1812;  which  books  were  open  to 
the  examination  of  the  directors ;  that  it  appeared 
from  the  books  that  sales  on  credit  had  been  made 
to  three  of  the  directors,  plaintiffs  in  this  suit ;  that 
the  defendant  also  offered  a  copy  of  the  report  of  a 
committee  of  directors  made  on  the  19th  of  Septem- 
ber, 1812,  in  pursuaace  of  an  order  of  tlie  6th  of 
June,  preceding. 

Evidence  was  also  offered  to  prove  that  the  direc- 
tors, to  the  number  required  by  the  articles,  held 

?tL.  I.  M 
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18 IC.      meetings,  at    which  they  gave  directions  for  die 
'^'^"^''''^^    manageinent  of  the  affairs  of  the  company ;  that  their 
V.         proceedings  were  regularly  reduced  to  writing,  and 
^"^^°-    signed  by  the  chairman. 

On  which  evidence  the  defendant's  counsel  moved 
the  court  to  instruct  the  jury,  "  that  if  from  the  en* 
dence  aforesaid  they  should  be  of  opinion  that  the 
directors  of  the  company  had  permitted  the  said 
credits  to  be  given,  and  had  acquiesced  in  the  same, 
the  defendant  would  not  be  liable  for  the  merchan- 
dise sold  on  credit,  and  appearing  on  the  books  of 
the  company  f^  which  instruction  the  court  refused, 
and  instructed  the  jury,  "  that  the  evidence  did  not, 
in  law,  justify  an  inference  that  the  directors,  acting 
as  a  board  under  the  articles,  had  authorized  die 
agent  to  sell  the  merchandise  aforesaid,  on  credit, 
and  that  the  agent  could  not,  in  law,  be  justified  in 
selling  on  credit  by  any  direction  of  the  directors, 
individually  made,  when  not  acting  as  a  board  under 
the  articles ;''  to  which  opinion  and  instruction  the 
counsel  for  defendant  excepted. 

Swann^  for  the  plaintiff  in  error,  argued,  that  the 
bond  must  conform  to  the  articles  of  association, 
which  was  not  incorporated.  He  cited  the  case  of 
the  Commonwealth  v.  Fairfax  et  al.,  where  the  words 
"  so  long  as  he  shall  continue  in  office,"  in  the  con- 
dition of  a  sheriff's  bond,  were  construed  not  to 
extend  to  a  second  and  new  appointment. 

* 
Lee^  for  the  defendant  in  error,  was  stopped  hy 

the  court. 
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Marshall,  Ch.  J.      The  case  of  the  sheriff^s      isi6. 
bond  is  very  dijBTerenL     The  coaunission  of  sherlfTi    "''^^^^^ 
m  Vii^inia,  is  annual ;  of  course,  his  sureties  are  of  New-Or* 
bound  for  one  year  only.    It  is  tnie,  the  directors  of       ^^ 
diis  company  are  elected  annually;  but  the  company     ^>ni)erw 
has  not  said  that  the  agent  shall  be  for  one  year 
soly:    his  appointment  is  during  pleasure.     The 
sureties  do  not  become  sureties  in  consequence  of 
their  confidence  in  the  directors,  but  of  tibeir  confi- 
dmce  in  the  agent  whose  sureties  they  are.     The 
court  is  unanimously  of  the  opinion  that  the  judg^ 
neat  of  the  circuit  court  ought  to  be  affirmed. 


Jud<rment  aflirmod. 


(CONSTITUTIONAL  LAW.) 

The  Corporation  of  NEw-OaLEArcs  r.  Win- 
ter ET  AL. 

Acitizeo  of  a  territory  cuinoi  sue  a  citizen  oi'  a  slnti.,  in  tiic  courts  ci 
the  United  States,  nor  can  those  courts  take  jiiriwiictioii  by  othf;- 
ptrtiet  being' joined,  who  are  capable  of  suing.  All  the  panics  on 
each  ode  must  be  subject  to  the  jurisdiction,  or  the  suit  will  be  dis^ 
BiMed. 

Error  from  the  district  court  for  the  district  at 
Louisiana.  The  defendants  in  error  commenced 
their  suit  in  the  said  court,  to  recover  the  possession 
and  property  of  certain  lands  in  ihe  city  of  New- 
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161C.      Orleans ;  claiming  title  as  the  heirs  of  Elisha  Win- 
^^^^"^^^  ter,  deceased,  under  an  alleged  grant  from  the  Span- 
of  New-Or-  ish  government,  in  1791 ;  which  lands,  it  was  stated, 
r.         were  afterwards  reclaimed  by  the  Baron  de  Caron- 
delet,  governor  of  the  province  of  Louisiana,  for  the 
use  of  fortifications.     One  of  the  parties,  petitioners 
in  the  court  beUw,  was  described  in  the  record  as  a 
citizen  of  the  state  of  Kentucky ;  and  the  other,  as 
a  citizen  of  the  Mississippi  territory.     The  petition- 
ers recovered  a  judgment  in  the  court  below,  from 
which  a  writ  of  error  was  brought. 

Winder^  for  the  plaintiffs  in  error.  The  court  be- 
low had  no  jurisdiction  of  the  cause.  The  case  of 
Hepburn  &  Dundas  v.  EUzey,*  determined  that  a  ci« 
tizen  of  the  district  of  Columbia  Could  not  sue  a  ci- 
tizen of  the  state  of  Virginia,  in  the  courts  of  the 
United  States.  The  subsequent  case  of  Strawbridge 
etal.  V.  Curtis  et  al.^  shows  that  all  the  parties  on  the 
one  side,  and  all  the  parties  on  the  other,  must  be 
authorized  to  sue  and  be  sued  in  those  courts,  or 
there  is  a  defect  of  jurisdiction.  The  right  of  ac- 
tion was  joint,  but  they  might  have  severed  it,  which 
they  did  not,  and  they  are  incompetent  to  join  in 
point  of  jurisdiction. 

J£fy,  contra.  A  citizen  of  the  Mississippi  terri- 
tory has  a  right  to  sue  in  the  courts  of  the  United 
States.     This  point  was  left  open  in  the  decision  of 

a  2  Cranch^  445.  h  3  Craneh,  26«. 
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the  case  of  Serev.  Pitot.      There  is  a  manifest  dis-      18I6. 
tinction,  in  this  respect,  between  the  right  of  a  citi-   ^^^^^^^ 
260  of  the  district  of  Columbia,  and  of  the  Missis-  of  New-Or^ 
«ppi  territory.     The  jurisdiction  of  the  district  court       ^^^' 
of  Louisiana,  is  the  same  with  that  of  Kentucky.     Winter. 
The  several  territories  are  "  members  of  the  Ame- 

■ 

rican  confederacy.''  The  constitution  puts  the  citi- 
zens of  the  district  of  Columbia  on  the  same  footing 
with  inhabitants  of  lands  ceded  for  the  use  of  dock- 
yards, &c. ;  they  are  not  "  members  of  the  American 
confederacy."  The  district  has  no  legislative,  exe- 
cutive, nor  judicative  authority,  power,  or  privileges, 
TTie  territories  have  them  all.  They  are  in  a  sort 
of  minority  and  pupilage ;  have  the  present  right 
of  sending  delegates  to  Congress,  and  of  being  here- 
after admitted  to  all  the  immunities  of  states,  in  the 
peculiar  sense  of  the  constitution.  In  this  case,  each 
party  takes  an  undivided  interest,  and  has  a  riglit  to 
*  separate  action,  whether  the  inlieritance  be  of 
moveable  or  of  real  property. 

Harper,  in  reply.  There  is  no  distinction,  in  this 
particular,  between  the  district  of  Columbia  and  the 
territories.  Congress  might  give  to  the  district  a 
delegate,  with  the  same  privileges  as  the  delegates 
from  the  territories.  The  United  States  are  the 
common  sovereign*  of  all  these  communities ;  and 
Diay  grant  or  refuse  this,  or  any  other  privilege,  at 
their  pleasure.  The  action  is  brought  jointly,  not 
^ch  claiming  his  several  part ;  and  the  court  cannot 

c  6  Cranchy  336. 
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1816.      disconnect  fhe  parties.     The  petitioners  complain 
^IT^^^^'T^  under  the  civil  law,  by  the  ruleaf  of  which  it  is  not 

CyOrporation  '' 

of  Nev-Or«  competent  for  them  to  sever.  Spanish  law,  which 
y.  prevailed  in  Louisiana  before  its  acquisition  by  thia 
WiBter.  country,  is  a  modification  of  the  Roman*  By  the 
civil  law,  inheritances  of  real,  as  well  as  personal 
property,  are  joint.  What  is  the  mode  of  proceed- 
ing }  Though  ambiguous  and  mixed,  it  is  chieflj  the 
civil  law  process,  like  our  chancery  proceedings* 
All  parties  must,  therefore,  regularly  have  been  be- 
fore the  court 

FtlK  28th.  Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court,  and,  after  stating  the  facts,  proceeded  as 
follows : 

The  proceedings  of  the  court,  therefore,  is  arrest- 
ed in  limine^  by  a  question  respecting  its  jurisdiction. 
In  the  case  of  Hepburn  &  Dundas  v.  EUzey,  this 
court  determined,  on  mature  consideration,  that  a 
citizen  of  the  district  of  Columbia  could  not  main- 
tain a  suit  in  the  circuit  court  of  the  United  States. 
That  opinion  is  still  retained. 

It  has  been  attempted  to  distinguish  a  Territory 
from  the  district  of  Columbia ;  but  the  court  is  of 
opinion,  that  this  distinction  cannot  be  maintained. 
They  may  differ  in  many  respects,  but  neither  of 
them  is  a  state,  in  the  sense  in  which  that  term  is 
used  in  the  constitution.  Every  reason  assigned  for 
the  opinion  of  the  court,  that  a  citizen  of  Columbia 
was  not  capable  of  suing  in  the  courts  of  the  United 
States,  under  the  Judiciary  Act,  is  equally  applicable 
to  a  citizen  of  a  territory,    Gabriel  Winter,  then, 
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being  a  citizen  of  the  Mississippi  Territory,  was  in-      ]81g. 
capable  of  maintaining:  a  suit  alone  in  the  circuit  ^^^^"^^^ 

j_  ^  ^  ^       ^  ^        Corporation 

court  of  Louisiana.     Is  his  case  mended  by  being  of  New  Or- 
associated  with  others  who  are  capable  of  suing  in        w. 
that  court  ?    In  the  case  of  Strawbridge  et  al.  v.        ^  ^* 
Curtis  et  al.,  it  was  decided,  that  where  a  joint  in- 
terest is  prosecuted,  the  jurisdiction  cannot  be  sus- 
tained, unless  each  individual  be  entitled  to  claim 
diat  jurisdiction.      In  this  case  it  has  been  doubted, 
whedier  the  parties  might  elect  to  sue  jointly  or  se- 
Terally.     However  this  may  be,  having  elected  to 
sue  jmatly,  the  court  is  incapable  of  distinguishing 
their  case,  so  far  as  respects  jurisdiction,  from  one 
in  which  they  were  compelled  to  unite.     The  circuit 
court  of  Louisiana,  therefore,  had  no  jurisdiction  of 
the  cause,  and  their  judgment  must,  on  that  account, 
he  reversed,  and  the  petition  dismissed. 

Judgment  reversed. 
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The 
Aurora. 


(INSTANCE  COURT.) 

The  Jlurora. — ^Walden  et  al.  Claimants. 

A  hypothecation  of  the  ship  by  the  master  is  invalid,  unless  it  is  shoira 
by  the  creditor,  that  the  advances  were  necessary  to  effectuate  the 
objects  of  the  voyage,  or  the  safety  of  the  ship ;  and  the  suppliflB 
could  not  be  procured  upon  the  owncr^s  credit,  or  with  his  fuikbi  mt 
the  place. 

A  bottomry  bond  given  to  pay  off  a  former  bond,  must  stand  or  fall 
with  the  first  hypothecation,  and  the  subsequent  lenders  can  only 
claim  upon  the  same  ground  with  the  preceding,  of  whom  they  are 
virtually  the  assignees. 

Appeal  from  the  circuit  court  for  the  district  of 
Pennsylvania.  The  brig  Aurora,  commanded,  bj 
captain  Owen  F.  Smith,  and  owned  by  the  claimants, 
jailed  in  July,  1809,  from  New-York,  on  a  trading 
voyage  to  the  Brazils,  and  from  thence  to  the  South 
Sea  islands,  for  the  purpose  of  procuring  a  cargo  for 
the  market  of  Canton  or  Manilla ;  with  liberty,  after 
completing  this  adventure,  to  continue  in  this  trade, 
or  engage  in  that  between  Canton  and  the  north- 
west coast  of  America.  The  brig  duly  arrived  at 
Rio  Janeiro,  where  the  principal  part  of  her  outward 
cargo  was  sold,  and  from  thence  proceeded  to  Port 
Jackson,  in  New  Holland.  At  this  port,  the  brig 
underwent  considerable  repairs;  on  account  of 
which,  advances  and  supplies  were  furnished  bj 
Messrs.  Lord  &  Williams,  who  were  merchants  there. 
The  original  objects  of  the  voyage  seem  jiere  to  have 
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been  lost  sight  of,  and  the  brig  was  chartered  bj  the      isie. 
master,  to  Messrs.  Lord  &  Williams,  for  a  voyage   ^'^^'""^^ 
of  discovery,  and  was  actually  retained  in  their  ser-     Aurora. 
vice  for  about  a  year,  under  this  engagement.     At 
the  end  of  this  time  the  brig  had  returned  to  Port 
Jackson,  and  captain  Smith  was  here  put  in  gaol,  by 
some  persons  whose  names  are  unknown,  for  debts 
eontractcxl,  as  it  was  asserted  or  supposed,  on  ac- 
count of  the  vessel,  and  was  relieved  from  imprison- 
meot  by  Messrs.  Lord  &  Williams.       About  this 
time,  viz.  in  July,  1811,  the  brig  was  again  chartered 
to  Messrs.  Lord  &  Williams,  for  a  voyage  from  Port 
Jacksoti  to  Calcutta,  and  back  to  Port  Jackson ;  and 
a  bottomry  bond  was  executed  for  the  same  voyage 
fay  captain  Smith,  in  favour  of  Messrs.  Lord  &  Wil- 
liams, for  the  sum  of  1,482/.  6^.  Ic/.,  and  interest  at 
nine  per  cent. :  being  the  amount,  as  the   bond  ex- 
presses it,  of  "  charges  incurred  for  necessaries  and 
stores,  found  and  provided  by  Messrs.  Lord  &  Wil- 
liams, of,  &c.,  at  various  times  and  places,  for  the  use 
of  the  said  brig."     The  vessel  duly  proceeded  to 
Calcutta,  and  landed  her  cargo  there;  but  being 
prevented,  as  it  was  alleged,  by  the  British  govern- 
ment in  Calcutta,  from  returning  to  Port  Jackson,  the 
voyage  was  broken  up.     In  December,  1811,  captain 
Smith  entered  into  a  contract  with  the  libellants, 
Messrs.  Chamberlain  &  Co.,  at  Calcutta,  by  which 
he  engaged  to  charter  the  brig  to  them,  to  carry  a 
cargo  on  their  account  to  Philadelphia,  for  the  gross 
freight  of  12,000  sicca  rupees,  to  be  paid  to  him  in 
advance  in  Calcutta ;  and,  also,  to  give  the  charter- 
ers the  appointment  of  the  master  for  the  voyage. 

Vol.  I.  N 


98  CASES  IN  THE  SUPREME  COURT 

1816.       He  farther  agreed,  in  consideration  of  the  libellanti 
^^^J^J^*^^    pdLjing  the  bottomry  bond  of  Messrs.  Lord  &  Wil- 
Anrora*     Hams,  and  advancing  any  sums  necessary  for  the  re- 
pairs and  supplies  of  the  ship,  to  execute  a  bottomry 
bond  to  them  for  the  same  voyage,  for  the  principal 
sum  thus  paid  and  expended,  and  20  per  cent  inte-. 
rest.     In  pursuance  of  this  agreement,  on  the  17th  of 
December,  a  certain  captain  George  Lee,  with  the 
assent  of  Smith,  was  appointed  by  the  libellants  to 
superintend  the  repairs,  equipments,  and  loading  of 
the  brig,  and  afterwards  sailed  as  master  on  the  voy- 
age.    A  bottomry  bond,  for  1 8,000  sicca  rupees,  was 
formally  executed  by  captain  Smith  on  the  23d,  and 
a  charter  party  on  the  26th  December.     In  the  latter 
part  of  January,  1812,  captain  Smith  resigned  his 
nominal  command  of  the  ship  to  captain  Lee,  and 
delivered  to  him  the  ship^s  papers,  and  letters  for  the 
owners.     The  ship  duly  sailed  on  the  voyage,  and 
arrived  at  Philadelphia,  and  there  safely  delivered 
her  cargo.     The  advance  freight  was  paid  to  captain 
Smith,  according  to  the  contract,  and  he  remained 
behind  at  Calcutta,  under  the  pretence,  that,  with 
this  advance  freight,  it  was  his  intention  to  prosecute 
the  plan  of  his  original  voyage,  and  to  endeavour  to 
repair  the  losses  sustained  by  his   former  conduct* 
It  also  appeared  in  evidence,  that  captain  Smith  was, 
during  the  whole  voyage,  much  addicted  to  intoxica- 
tion, both  at  sea  and  on  shore ;  and  Messrs.  Lord 
&  Williams,  and  the  libellants,  seem  to  have  been 
fully  apprized  of  his  incapacity  to  manage  the  con- 
cerns of  the  voyage.     The  owners  refused   to  pay 
the  bottomry  bond  executed  at  Calcutta,  and  the 
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present  libel  was  brought  to  enforce  it    The  district      1816. 
court,  at  the  hearing,  decreed  the  full  amount  of  tlie    '^^"^^'^^ 
principal  and  interest  of  the  bond,  deducting  tlie     Auiora. 
12,000  sicca  rupees  advanced  at  Calcutta.     Upon 
an  appeal,  the  circuit  court  reversed  this  decree,  and 
npon  the  merits  dismissed  the  libel. 

Harper^  for  the  appellants  and  libellants.  1 .  As 
to  the  first  hypothecation  at  Port  Jackson :  a  bot- 
tomrj  bond  may  be  taken  after  debts  are  incurred 
oecessaril J,  in  order  to  secure  the  person  advancing 
the  moneys.  2.  The  hypotliecation  at  Calcutta 
was  to  discharge  the  first  loan,  and  for  further  re- 
pairs. The  master  was  not,  in  effect,  changed  be- 
fore the  second  bond  was  executed.  But,  suppose 
be  was,  how  is  that  to  afiect  the  first  hypothecation  ? 
It  attached  until  discharged  by  the  new  loan.  The 
instrument  passes  by  delivery,  and  the  new  lenders 
became  invested  with  all  the  rights  of  the  former 
holders  of  the  bond.  The  present  holders  ought, 
at  least,  to  receive  so  much  of  their  money.  All  that 
lenders  upon  bottomry  are  bound  to  do,  is,  to  sec 
that  a  necessity  actually  exists  at  the  time.  How 
came  the  ship  enabled  to  prosecute  her  voyage  ^d 
earn  freight  ?  By  the  loan.  The  payment  of  me 
freight  in  advance  to  the  master,  subsequently,  could 
not,  by  relation  back,  affect  the  lien  acquired  by  a 
previous  loan. 

Sergeant^  for  the  respondents  and  claimants.  The 
power  of  a  master  to  hypothecate  the  vessel,  though 
'necessary  for  the  purposes  of  commerce,  would^. 
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1810.  without  limitations,  be  ruinous  to  the  owner,  and  de^ 
^'^'^'^^  structive  of  the  purposes  it  was  intended  to  subserve. 
Aurora.  It  is  conferred  by  no  express  delegation,  but  is  the 
offspring  of  necessity.  This  necessity  must  be 
shown,  to  warrant  the  master^s  conduct  The  own*" 
er's  interest  is  the  object  of  the  power ;  the  master 
has  no  authority  to  bind  the  owner  or  his  property,^ 
contrary  to  his  orders  and  his  interest.  1.  The 
master  can  hypothecate  only  in  case  of  clear 
necessity,  which  must  be  clearly  shown.''  It  is  in- 
cumbent upon  the  party  who  claims  to  have  a  right 
under  the  bond,  to  show  this  necessity.  A  contrary 
doctrine  would  make  the  bond,  which  is  nothing 
unless  the  master  has  the  power,  evidence  of  that 
power.  To  allow  it  the  force  even  of  prima  faeU 
evidence,  would  be  to  invert  the  law ;  for,  then,  in^ 
stead  of  saying,  that  the  state  of  necessity  must  be 
clearly  shown,  we  should  be  obliged  to  say,  the  ab-i 
sence  of  necessity  must  be  shown.  2.  The  master 
can  hypothecate  only  when  the  hypothecation  is  the 
condition  of  the  loan.  The  money  ought  to  be  ad- 
vanced solely  on  the  faith  of  the  bond,  and  the  hy- 
pothecation cannot  be  taken  after  the  advances  are 
made,  without  stipulating  for  such  security.  If  the 
losra  has  been  once  made  on  personal  credit^  for  the 
use  of  the  ship,  it  cannot  be  afterwards  secured  by 
hypothecation ;  for  there  is,  then,  no  existing  neceS'-. 
sity.     A  menace  against  the  master,  or  the  power 


a  2  J^arshall  on  Inturance^  (Condy's  edit)  741,  d/Ross  f.  The Ao% 
live.  Bee'M  Adm.  Rep.  159.  Patnam  t.  The  Polly.  2  JUanhaU^  1^1  ^ 
p.  TheLaTioia. 
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of  attaching  the  ship,  by  the  creditor,  will  not  le-       1816. 
galize  such  a  contract*     If  the  master   can  obtain  ^^^^^^ 
fimds  by  any  other  means,  he  is  not  authorized  to  hy-     Aurora. 
pothecate.     The  master  can  hypothecate  only  for 
the  interest  of  the  owner,  and  for  the  purpose  of 
prosecuting  the  voyage/     This  is  a  case  which  re- 
quires the  application  of  the  strictest  principles  of 
hiw ;  and,  at  the  same  time^  illustrates  the  wisdom 
and  policy  of  those   principles,  as  essential  to  the 
security  of  trade.     The  hypothecation  at  Calcutta, 
80  (ar  as  it  is  founded  upon  that  at  Port  Jackson,  was 
giTen,  b  part  at  least,  for  a  pre-existing  debt ;  and 
it  is  not  for  us  to  separate  what  the  obligees  hare 
confounded  and  mixed  together.     As  to  the  expen- 
ditures at  Calcutta,  the  freight  received  ought  to 
have  been  applied  to  pay  them. 

Harper^  in  reply.  The  principles  advanced  on 
the  other  side  are  too  narrow  to  subserve  the  inte- 
rests of  trade  ;  and  the  authorities  cited  do  not  war- 
rant them.  Any  condition  of  a  ship,  disabling  her 
from  performing  her  usual  service  to  the  owner,  if 
Hioney  cannot  be  i-aised  in  any  other  way  to  refit  her, 
creates  such  a  necessity  as  will  justify  a  hypotheca- 
tion by  the  master.  Do  not  the  claims  of  material 
men,  of  tradesmen  who  have  furnished  supplies  upon 
the  credit  of  the  ship,  of  merchants  who  have  ad- 
vanced moneys  for  her  repair,  and  who  may  all  pro- 

^  2  Manhally  741,  a.   Liebart  v.  Emperor.     lb.  Rucker  v.  Co- 
Bjngbam.    Bee's  Adnu  Rep.  341.  J^T^>s 

«  ^MarthaU^  741,  c.  Roes  v.  Active.    Parke  on  Int.  413.    Ef^.^ 
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1816.      ceed  m  rem^  or  by  process  of  attachment,  implj  such 
^^)^f*^  a  condition  of  the  ship  ?  By  the  universal  law  of  the 

The  ...  . 

Aurora,  civilized  world,  the  master  is  the  agent  of  the  ownr 
er,  unless  notice  of  his  special  instructions  to  the 
party  contracting  with  him,  can  be  proved*  The 
lenders  in  this  case  had  no  such  notice. 

Feb.  29th.        Stort,  J.,  delivered  the  opinion  of  the  court,  and^  * 
after  stating  the  facts,  proceeded  as  follows ; 

Such  are  the  material  facts  of  the  case,  and  the 
question  to  be  decided  is,  whether,  under  all  the  ciiv 
cumstances,  the  bottomry  bond  executed  at  Calcutta 
constitutes  a  valid  lien  upon  the  ship. 

The  law  in  respect  to  maritime  hypothecations  iSy 
in  general,  well  settled.     The  master  of  the  ship  ia 
the  confidential  servant  or  agent  of  the  owners,  and 
they  arc  bound  to  the  performance  of  all  lawful  con- 
tracts made  by  liim,  relative  to  the  usual  employment 
of  the  ship,  and  the  repairs  and  other  necessaries 
furnished  for  her  use.     This  rule   is  established  as 
well  upon  the  implied  assent  of  the  owneVs,  as  with 
a  view  to  the  convenience  of  the  commercial  world. 
As,  therefore,  the  master  may  contract  for  repairs  and 
supplies,  and  thereby,  indirectly,  bind  the  owners  to 
the  value  of  the  ship  and  freight,  so,  it  is  held  that 
he  may,  for  the  like  purposes,  expressly  pledge  and 
hypothecate  the  ship  and  freight,  and  thereby  create 
a  direct  lien  on  the  same,  for  the  security   of  the 
creditor.     But  the  authority  of  the  master  is  limited 
to  objects  connected  with  the  voyage,  and,  if  he 
transcend  the  prescribed  limits,  his  acts  become,  in 
legal  contemplation,  mere  nullities.    Hence,  to  make 
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a  bottomiy  bond  executed  bj  the  master  a  valid  hy-      18  lo. 
pothecation  of  the  ship,  it  must  be  shown  by  the 
creditor  that  the  master  acted  within  the  scope  of  his 
aathority ;  or,  in  other  words,  it  must  be  shown  that 
the  advances  were  made  for  repairs  and  supplies  ne- 
cessary for  effectuating  the  objects  of  the  voyage, 
or  die  safety  and  security  of  the  ship ;  and  no  pre- 
lomption  should  arise,  that  sucli  repairs  and  supplies 
could  be  procured  upon  any  reasonable  terms,  with 
die  credit  of  the  owner,  uidependent  of  such  hypo- 
tbecation.     If,  therefore,  the  master  have  sufficient 
fimds  of  the  owner,  within  his  control,  or  can  pro« 
cure  them  upon  the  general  credit  of  the  owner,  he 
is  not  at  liberty  to  subject  the  ship  to  the  expensive 
and  disadvantageous  lien  of  an  hypothecatory  in- 
tbrument 

Let  us  now,  with  these  principles  in  view,  proceed 
to  the  consideration  of  the  validity  of  the  bottomry 
boDd  executed  at  Port  Jackson,  wliich  enters  so  ma- 
terially into  the  subsequent  one  executed  at  Calcutta. 
This  bond  purports,  on  its  face,  to  have  been  given 
for  advances,  or  supplies,  furnished  for  the  ship's 
use,  not  immediately  before  its  date,  but  at  various 
times  and  places ;  and,  from  the  other  evidence  in 
the  case,  it  distinctly  appears  that  the  greater  part 
was  furnished  before  and  during  the  voyage  of  dis- 
covery in  wliich  she  was  engaged,  under  the  con- 
tract with  Messrs.  Lord  &  Williams,  and  for  their 
unmediate  benefit.  Not  the  slightest  account  is  given 
of  the  earnings  of  the  ship  during  this  long  voyage 
of  a  year,  nor  of  the  terms  or  stipulations  of  the 
charter.     This  silence  would  be  wholly  unaccounta- 
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1816.      ble  if  it  were  not  in  proof,  that  captain  Smith  wa# 
^^^^j^^^  gu^ty  of  the  most  shameful  misconduct,  and  either 
Aurora,     fraudulently  sacrificed,  or  grossly  neglected,  the  hor 
terests  of  his  owner. 

*rhe  advances  made  by  Messrs.  Lord  &  Wil- 
liams do  not  appear  to  have  been  originally  made 
upon  a  stipulation  for  an  hypothecation  of  the  ship. 
On  the  contrary,  there  is  the  strongest  reason  to  be- 
lieve that  they  were  originally  made  upon  the  gene- 
ral credit  of  the  owner,  or  master,  or  both.  If 
there  had  been  a  stipulation  for  an  hypothecation^  it 
must  have  been  carried  into  effect  by  the  parties  on 
the  next  ensuing  voyage ;  and,  as  this  was  not  done^ 
there  arises  an  almost  irresistible  presumption,  that 
Messrs.  Lord  &  Williams  looked  for  their  rei|iip>' 
bursements  out  of  the  freight  of  the  voyage  in 
which  the  ship  was  then  engaged  by  them.  If,  in- 
deed, there  had  been  a  stipulation,  originally,  for  an 
hypothecation,  it  must  be  deemed,  in  point  of  law^ 
to  have  been  waived  by  the  omission  to  have  had  it 
attached  to  the  first  voyage  then  next  to  be  proseco^ 
ted ;  and  the  party  who  thus  waives  his  right  cannot 
be  permitted,  at  a  subsequent  time,  and  under  a 
change  of  circumstances,  to  reinstate  himself  in  his 
former  condition  to  the  injury  of  the  owner.  It  is 
said  that  the  ship  might  have  been  arrested  for  these 
advances ;  and  that,  in  point  of  fact,  the  captain  was 
put  in  jail  on  account  of  debts  contracted  for  the 
ship,  and  was  relieved  from  imprisonment  by  Messrs. 
Lord  &c  Williams.  That  captain  Smith  was  imt* 
prisoned  on  account  of  some  debts  appears  in  the 
evidence,  but  it  is  by  no  means  clear  that  these. 
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debts  were  contracted  for  the  use  of  the  ship.    The      isie. 
presumption  b  repelled  by  the  consideration  that   ^'^"^^'^^ 
the  necessaries  and  supplies  are  expressly  stated  in     Aurora. 
Ae  bond  to  have  been  furnished  by  Messrs.  Lord 
k  WiUiams ;  and  the  only  other  creditors  who  are 
alleged  to  haye  furnished  stores,  are  admitted  not 
to  have  instituted  any  suits.     It  is  undoubtedly  true, 
diat  material  men,  and  others,  who  furnish  supplies 
to  a  foreign  ship,  have  a  lien  on  the  ship,  and  may 
proceed  in  the  admiralty  to  enforce  that  right    And 
it  must  be  admitted  that,  in  such  a  case,  a  bona  fide 
creditor,  who  advances  his  money  to  relieve  the  ship 
from  an  actual  arrest  on  account  of  such  debts,  may 
itipiilate  for  a  bottomry  interest,  and  the  necessity 
^  the  occasion  will  justify  the  master  in  giving  it, 
if  he  have  no  other  sufficient  funds,  or  credit,  to  re- 
deem the  ship  from  such  arrest.     But  it  would  be 
too  much  to  hold,  as  was  contended  for  by  the  coun- 
sel for  the  appellants,  that  a  mere  threat  to  arrest 
the  ship,  for  a  pre-existing  debt,  would  be  a  sufficient 
necessity  to  justify  the  master  in  giving  a  bottomry 
interest,  since  it  might  be  an  idle  threat,  which  the 
creditor  might  never  enforce ;  and  until  enforced  the 
peril  would  not  act  upon  the  ship  itself.     And  even 
supposing  a  just  debt  might,  in  such  a  case,  be  a 
valid  consideration  to  sustain  a  bottomry  interest  in 
favour  of  a  third  person,  such  an  effect  never  could 
he  attributed  to  a  debt  manifestly  founded  in  fraud 
w  injustice.     Nor  does  it  by  any  means  follow,  be- 
cause a  debt  sought  to  be  enforced  by  an  arrest  of 
the  ship,  might  uphold  an  hypothecation  in  favour  of 
^  third  person,  that  a  general  creditor  would  be  en«* 

Vol.  I.  o 
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ISie.  titled  to  acquire  a  like  interest.  It  would  seem 
^"^^^C^^  against  the  policy  of  the  law  to  permit  a  party,  in 
Aurora,  this  manner,  to  obtain  advantages  from  his  contract 
for  which  he  had  not  originally  stipulated.  It  would 
hold  out  temptations  to  fraud  and  imposition,  and 
enable  creditors  to  practise  gross  oppressions,  against 
which  even  the  vigilance  and  good  faith  of  an  intel- 
ligent master  might  not  always  be  a  sufficient  safe- 
guard in  a  foreign  country. 

These  are  not  the  only  difficulties  which  press 
upon  the  claim  of  Messrs.  Lord  &  Williams.  The 
terms  of  the  charter-party,  entered  into  by  them  on 
the  voyage  to  Calcutta,  as  well  as  on  the  voyage  of 
discovery,  are  nowhere  explained.  It  was  certain- 
ly their  duty,  in  the  first  instance,  to  apply  the  freight 
in  their  hands,  earned  in  these  voyages,  to  the  dis- 
charge of  the  debt  due  to  them  for  advances. 
What  was  the  amount  of  this  freight,  and  what  was 
the  manner  in  which  it  was  to  be  paid,  and  how,  in 
fact,  it  was  paid  or  appropriated,  are  inquiries  which 
have  never  been  answered.  These  inquiries  are  at 
all  times,  and  in  all  cases,  important,  but  are  empha- 
tically so  in  a  case  where  there  is  but  too  much  rea-* 
son  to  suspect  that  the  interests  of  the  owner  were 
wilfully  abandoned  by  the  fraud  or  the  folly  of  the 
master. 

It  is  incumbent  upon  the  creditor  who  claims  an 
hypothecation,  to  prove  the  actual  existence  of  the 
necessity  of  those  things  which  give  rise  to  his  de- 
mand ;  and  if,  from  his  own  showing,  or  otherwisei 
it  appears  that  he  has  had  funds  of  the  owners  in  his 
possession  which  might  have  been  applied  to  the  de- 
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nand,  and  he  has  neglected  or  refused  so  to  do,  he      isie. 
must  fail  in  his  claim.     So,  if  various  demands  are 
mixed  up  in  his  bond,  some  of  which  would  sustain 
2U1  hypothecation  and  some  not,  it  is  his  duty  so  to 
exhibit  them  to  the  court  that  they  may  be  separate- 
ly weighed  and  considered.  And  it  would  be  perilous 
indeed,  if  a  court  were  called  upon  to  grope  its  way 
through  the  darkness  and  intricacies  of  a  long  ac- 
count, without  a  guide,  and  decide  upon  the  interests 
of  the  ship  owner  by  obscure  and  doubtful  lights 
which  here  and  there  might  cioss  the  path. 

Upon  the  whole,  it  is  the  opinion  of  the  court,  that 
the  i)ottomry  bond  of  Messrs.  Lord  &  Williams 
caDDot  be  sustained  as  a  valid  hypothecation  upon 
^  proofs  now  before  the  court.  It  appears  to  have 
ken  founded,  to  a  very  large  amount,  upon  advances 
made  by  Messrs.  Lord  &  Williams,  in  previous  voy- 
ages; and  if  some  portion  of  the  debt  might  have 
been  immediately  applicable  to  the  necessities  of  the 
>hip  at  the  time  of  the  voyage  to  Calcutta,  that  por- 
hon  is  not  distinctly  shown,  and  no  reason  as  yet  ap- 
pears why  the  freight  in  their  hands,  if  the  tmnsac- 
tions  were  bona  fide^  might  not  have  been  applied  in 
discharge  of  these  necessities. 

As  the  bottomry  bond  of  Messrs.  Lord  k,  Wil- 
Kams  has  not  been  established,  the  subsequent  bot- 
tomry bond  executed  at  Calcutta,  so  far  as  it  includes 
*nd  covers  the  sum  due  on  the  first  bond,  cannot  be 
^^stained.  The  plaintitfs,  in  this  lespect,  can  claim 
^ly  as  the  virtual  assignees  of  Messrs.  Lord  & 
Williams,  with  the  assent  of  the  master,  and  the  same 
<i^fec(6  which  infected  the  original  title  pass  along 


108  CASES  IN  THE  SUPREME  COURT 

t8l6.      with  the  muniinents  of  that  title  under  the  assign- 
ment. 


The 

Auronu  And  this  ohservatlon  leads  to  the  consideration  of 
the  validity  of  the  bottomry  bond  executed  at  Cal- 
cutta, as  to  the  sum  remaining,  after  deducting  the 
amount  of  the  first  bond.  Notwithstanding  some 
obscurity  in  the  testimony,  it  must  be  taken  as  true, 
from  the  express  acknowledgments  of  captain 
Smith,  that  the  whole  sum  expended  in  repairs  and 
supplies  of  the  ship  in  Calcutta,  including  the  sum 
of  ten  thousand  seven  hundred  and  thirteen  sicca 
rupees,  paid  on  account  of  the  first  bottomry  bcmd, 
did  not  exceed  the  sum  of  eighteen  thousand  sicca 
rupees.  It  follows,  therefore,  that  a  sum,  a  little 
more  than  six  thousand  rupees,  was  expended  in 
these  supplies  and  repairs.  By  their  charter-pigrtj 
with  the  master,  the  plaintiffs  agreed  to  pay  an  ad- 
vance freight  to  captain  Smith  of  twelve  thousand 
sicca  rupees  for  the  voyage  to  Philadelphia.  There 
was,  therefore,  within  their  own  knowledge,  an  ample 
fund  provided  for  all  the  repairs  and  supplies  neces* 
sary  for  the  voyage ;  and  this  fund  absolutely  with- 
in their  own  control,  if  they  were  disposed  to  act  for 
the  interest  of  the  owners,  instead  of  lending  their 
aid  still  farther  to  involve  them  in  difficulty  and  dis- 
tress. There  is,  therefore,  but  too  much  reason  to 
believe,  that  the  plaintiffs  were  not  unwilling  to  de- 
rive undue  advantages  from  the  intemperance  and 
negligence  of  the  master,  whatever  might  be  the 
sacrifices  brought  upon  the  owners. .  The  plaintiffs 
expressly  stipulated,  in  their  charter-party,  for  the 
right  to  appoint  a  new  master  for  the  voyage,  ob- 
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Tiously  from  a  total  want  of  confidence  in  captaih  18I6. 
Smith.  They  would  not  even  suffer  the  repairs  and  ^^Jif^^ 
loading  of  the  ship  to  be  made,  except  under  a  mas-  Aaronu 
ter  specially  in  their  own  confidence.  They  retain- 
ed captain  Smith  in  the  nominal  command  of  the 
ship  until  all  their  own  purposes  were  answered,  and 
then  discarded  him  with  as  little  ceremony  as  any 
iodiffisrent  personage.  Yet,  at  the  very  moment 
that  they  were  withdrawing  their  whole  confidence 
firom  him,  they  advanced  the  whole  freight  of  the 
Toyage,  to  be  applied  at  his  own  pleasure  to  any 
objects  disconnected  with  the  voyage.  They  could 
not  be  ignorant  that  the  master  was  not  about  to  re- 
turn to  the  home  of  the  owner,  and  that  the  ship 
was ;  and  the  argument  which  imputes  to  them  a 
ooDusi^e  combination  with  the  master,  is  certainly 
not  without  considerable  weight.  At  all  events, 
here  funds  are  shown  to  exist  sufficient  to  meet  the 

necessities  of  the  ship,  and,  consequently,  a  resort 

to  the  extraordinary  expedient  of  an  hypothecation 

was  not  justified  in  point  of  law. 
On  the  whole,  it  is  the  opinion  of  the  court,  that 

the  decree  of  the  circuit  court  ought  to  be  affirmed, 

with  costs. 

Decree  affirmed.** 


^  It  ii  itated  by  Btacktione,  in  nion  is  doubted  by  Mr.  Abbott,  in 

the  CmmaUariety  vol.  2.  p.  457. »  his  Law  of  Shipping,  part  2.  c.  3. 

^  the  contracts  of   bottomry  s.  15.  p.  163.   (Story *s  ed.)  who 

^  respondentia  took  their  rise  remarks,  that  there  is  no  mention 

^^  the  practice  of  allowing  the  in  the  text  of  the  civil  law,  of  this 

<oa*ttr  to  hypothecate  the  ship  in  contract  entered  into  by  the  mas- 

^  forei§^  country,  in  order  to  ter  of  the  ship  in  that  character. 

raise  money  to  refit.    This  opi-  This  remark  does  not  appear  to 
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1816.       ^^^  hten  made  with  the  usual    necessarium  dictse  refectioni,  rel 
accuracj  of  that  excellent  writer;  causae.     QuartOf  ut  in  eo  loco 
The         for,  in  the  law,  De  exercUoria  ac'    comparari  possint  res  ills  neces- 
tione  in  the  Pandects,  the  master    sariae,  ubi  mutuum  fuit  factum." 
is  authorized  to  take  up  money  He  adds,  that  if  the  master  de- 
epen the  credit  of  the  ship  when  ceive  the  lender,  either  in  the  re- 
necessaiy  ;  and  Bynkerthoek  at-    pairs  or  the  price  of  the  articles 
tributes  the  orig^in  of  maritime  purchased,  the  owner  is  responsi- 
liTpothecation  to  the  Roman  law,  ble,  and  also  for  monej  borrowed 
and  states,  that  it  was  originally  to  repay  other  moneys  advanced 
confined  to  hypothecation  by  the  to  refit  the  ship ;  nor  is  be  dis- 
master,  from  necessity,  in  foreign  charged  even  if  the  master  con- 
parts,  and  by  degrees  came  to  be  verts  the  money  to  his  own  use* 
•ntered  into  by  the  owners  of  the  J^Totabilia  de  JVfito.  H  J^Taul.  note 
ship  and  cargo  for  more  general  23,  24.    The  Coruolato  del  Mart 
purposes.    Q. «/.  Priv.  1.  3.  c.  15.,  recognises  the  power  of  the  mas- 
De  Contractu  qui  dicitur.  Bode-  ter  to  bind  the  owners  in    this 
mery.    The  same  great  jurist  also  manner,    excepting  in  cases    of 
states  in  his  Q,  J.  Pub,  c.  19.  p.  fraud    and    misconduct,    c.  245. 
151.,  of  Du  Ponceau^s  transla-  By  the  ancient  law  of  France,  the 
lion,  that  the  lender  is  entitled  to  master    might    hypothecate    the 
the  benefit  of  his  security,  even  ship  when  abroad,  with  the  con* 
if  the  moneys  advanced  be  mis-  sent  of  the  mate  and  pilot,  who 
applied   by  the  master,^  and  not  were  required  to  certify  upon  the 
laid  out  in  the  refitting  the  ship,  ship's  journal  the  necessity  of  the 
This,  however,  must  be  under-  loan,  and  its  application.     Ordon" 
stood  of  a  bona  Jide  case,  where  nance  de  la  Marine^  liv.  2.  tit.  1. 
there  is  no  fraud  on  the  part  of  du  Capitaine^  art.  19.      Usage 
the  lender,  nor  collusion  between  also  required  that  a  procet  verbal 
him  and  the  master.    Roccus  lays  of  the  transaction  should  be  co- 
down  the  following  rules  on  this  pied  from  the  journal,  and  signed 
subject :  **  Venim  adverte,  quia  by  the  parties,  whose  consent  was 
quatoor  requiruntur,  ut  dominus  necessary.    But  Fo/m  informs  us 
navis  teneatur  ad  restitutionem  that  these  formalities  were  mere- 
pecuniae    mututuatae.      Primum,  \y  required  in  order  to  disculpate 
at  causa  sit  vera,    et   in   illam  the  master ;  that  they  were  not  of 
causam  pecunia  sit  versa,   licet  the  essence  of  the  contract,  and 
precise  creditor  non  teneatur  ha-  the  omission  of  them  did  not  in- 
here curam,  ut  in  illam  causam  validate  the  security  of  the  lender, 
pecunia    expendatur.      Secundo^  who  was  not  obliged  to  prove  that 
quod  mutuans  sciat  magistrum  ad  the  sums  advanced  had  been  ap- 
id  esse  propositum.     Tertioy  ut  propriated  to  the  use  of  the  ves- 
non  plua  mutuetur,  quam  sit  navi  sel ;  and  he  cites  a  sentence  eC 
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the  tribiiDal  at  Marseillet,  of  the  added  of  requiriDg  that  the  mas-        281 6. 
9th  of  Angii9t»  1748,  in  tapport  ter  should  obtain  the  consent  of  a  V^^n/^^^ 
of  his  exposition,  which  decision  tribunal  of  commerce,  or  justice        ^  The 
(he  states)  is  founded  upon  the  of  the  peace,  if  the  loan  be  made 
fint  law,  s.  9.  Dig.  dt  exercUoria  in  France ;    if  abroad,   by    the 
flcfiofie.    He  remarks  that  Looce-  French  consul,  or  if  there  be  no 
nioB,  de  Jure  JUarUimo,  1.  3.  c.  consul,  by  the  magistrate  of  the 
8.  B»  7.  and  8.,  Vinnius  in  Pecki-  place.    Code  de  Commerce^  lir.  f .. 
WD,  fiiiL  183.  n.  A.,  and  Casare-  tit.  4.     Du  Capitainet  art  234. 
{is,  Disc   n.  n.  15.  33.  and  34.,  Tliis  amendment  to  the  ancient 
heU,  that  the  lender  should  prove  law  was  made  upon  the  suggestion 
Ihe  necessity  of  the  loan  in  order  of  the  Tribunal  and  Chamber  of 
lo  pnFent  ship  owners  from  being  C ommerce  of  Caen,  who  remark- 
the  Tictims  of  the  frauds  and  mal-  ed,  in  their  obserrations  upon  the 
▼emtioDs  of  masters.    But  Falin  original  plan  of  the  Code,  that  it 
aDeges  that  this  rule  had  been  re-  but  too  often  happened  that  ship 
jected  hj  the  usage  of  trade  as  too  masters,  in  the  course  of  their 
refined  and  subtle;  and  that  to  voyage,  put  into  port  upon  the 
MiUe  the  lender  to  enforce  his  most  frivolous  pretexts,  and  in- 
ehio,  it  is  sufficient  to  show  that  curred  expenses  ruinous  to  the 
ke  had  acted  with   good  faith ;  owners :    which  required  the  in* 
tibttii  to  say,   that  there  is  no  terposition  of  judicial  authontiee, 
proof  or  sufficient  presumption  of  who  would  certainly  authorize  no 
colluakHi  between   him  and   the  other  expenses  than  those  really 
master.   VcUin  aur  V  Ordormance^  urgent  and  necessary  to  the  pro- 
ton. 1.  p.  442.     See  also  Pothier,  sccution  of  the  voyage.     Esprit 
^  Pret  a  la  Orosse,  n.  52.     In  du  Code  de  Commerce,  par  </.  G* 
^  new   Commercial   Code  of  Locre^  tom.  3.  p.  112. 
I'nDce,  the  farther  precaution  is 
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(PRIZE.) 

The  Venus. — Jademerowskt,  ClainumL 


A  case  of  fiurther  proof. 

Appeal  from  the  decree  of  the  circuit  court  for 
the  district  of  Georgia.  This  ship  having  taken  in 
a  cargo  at  London,  proceeded  to  Portsmouth,  and 
from  thence,  on  the  12th  of  April,  1814,  sailed  for 
St.  Bartholomews,  under  convoy  of  a  British  ship 
of  war.  From  St.  Bartholomews  she  sailed  for 
the  Havannah,  but  on  her  passage  thither  was  cap- 
tured and  sent  into  the  island  of  St  Thomas,  for  ad* 
judication,  by  a  British  cruiser.  Upon  being  re- 
leased from  this  detention,  she  abandoned  her  des- 
tination for  the  Havannah,  and  was  proceeding  to 
Amelia  Island,  when  she  was  captured  by  the  flotHla 
under  the  command  of  commodore  Campbell,  and  sent 
into  the  port  of  Savannah,  where  the  vessel  and  cargo 
were  libelled  as  prize.  The  ship  was  restored  by  con- 
sent, in  the  court  below,  as  Russian  property ;  the 
cargo  was  condemned  as  prize  of  war,  and  an  appeal 
entered  from  that  sentence  by  the  claimant  The 
proofs  of  property  consisted,  1.  Of  a  recital  in  a 
power  of  attorney,  from  one  Jones,  the  alleged  agents 
in  London,  of  the  claimant,  (who  was  stated  to  be  a 
Russian  merchant  domiciled  at  St  Petersburgh,) 
to  Mr.  Diamond,  the  supercargo.  2.  A  certificate 
of  property  from  the  Russian  Consul  General  in 
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Lohdbn.     3.  The  testimony  of  Mr.  Diamond,  and      1816. 
other  witnesses,  taken  in  preparatorio^  expressing    ^'^^'^'^^^ 
their  belief  that  the  property  was  as  claimed.  Venim, 

Charkton^  for  the  appellant  and  claimant,  offered 
to  read  affidavits  in  the  nature  of  farther  proof. 

Story,  J.     Until  the  cause  is  heard,  farther  proof 
cannot  be  admitted. 

Marshall,  Ch.  J.  If,  upon  the  opening,  it  ap- 
pears to  be  a-  case  for  farther  proof,  then  it  may  be 
Mlmitted  instanier^  unless,  indeed,  the  court  should 
be  of  the  opinion  that  the  captors  ought  to  be  allow- 
ed to  produce  farther  proof  also.  The  cause  is  be- 
fore lis  as  if  in  the  inferior  court. 

Charleton.  Wc  contend  that  it  is  a  case  entitled 
to  farther  proof,  and  that  there  is  no  circumstance 
of  fraud  or  mala  fides  to  preclude  it 

The  Mtomey  General^  contra.  It  is  inciunbent 
upon  the  claimant  to  make  out  his  title  by  compe- 
tent testimony,  according  to  the  rules  of  the  prize 
court  ;^nd  if  the  court  should  be  of  opinion,  that 
the  property  does  not  belong  as  claimed,  the  cap- 
tors will  be  entitled  to  condemnation,  without  specifi- 
cally proving  to  whom  it  does  belong.*  The  recital 
in  the  power  from  Jones  to  Diamond,  cannot  be  suf- 
ficient to  show  the  interest  of  Mr.  Jademerowsky. 

a  1  Rob.  Tan.  TIm  Odio<    3  Rob,  68.    Tbe  Neptanm. 
V»1m  L  P 
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1816.      The  recital  in  a  deed  binds  only  the  parties,  and 
^^^^^^^   those  claiming  under  it :  we  are  entitled  to  the  pro- 
Venus,      duction  of  the  original  power,  duly  authenticated.* 
The  certificate  of  the  Russian  consul  general  is  no 
proof  of  the   real  property.*"     The  failure  on  the 
part  of  the  supercargo  to  testify,  positively,  as  to 
the  property,  is,   in  the  prize  court,  always  held 
strongly  against  the  title  of  the  claimant.     The  cargo 
was  purchased  and  loaded  in  a  British  port,  and  the 
ship  had  an  alternative  destination  to  a  British  colony. 
The  voyage  is  different  from  that  authorized  in  the 
original  power  from  Mr.  Jademerowsky  to  Jones  ; 
and,  therefore,  such  power  either  never  existed,  or  it 
is  falsified  by  the  evidence,  and  must  be  repudiated  by 
the  court. 

Pinkney^  in  reply,  agreed  that,  in  a  suspicious 
case,  restitution  could  not  be  demanded  upon  the  ori- 
ginal evidence ;  but,  this  is  a  case  of  farther  proof, 
and  there  is  no  evidence  of  fraud,  or  unneutral  con- 
duct, to  preclude  it.  The  documentary  evidence  ex- 
presses neutral  account  and  risk.  By  the  law  of 
nations,  the  papers  must  be  supported  by  the  exami- 
nations in preparatorio  ;  but,  there  is  no  determina- 
tion which  warrants  the  position,  that  the  supercargo 
must  swear  to  any  thing  more  than  belief.  He  is,  in 
this  respect,  in  the  same  predicament  with  the  ma8- 
ter.  In  both  cases,  it  is  matter,  not  of  positive  know- 
ledge, but  of  inference  from  the  circumstances  which 

h  1  Rcb.  133.  The  kr^.  c  1  Rob.  19.  The  Eodraught 

d  1  Rob.  68.     The  Nepiunus. 


115 


1S16. 


PreBtoii 

V. 

Browder. 


OF  THE  UNITED  STATES. 

eome  to  his  knowledge.  The  consular  certificate  is 
a  part  of  the  ship's  papers,  and,  as  such,  is  necessa- 
rily a  part  of  the  documentary  evidence  in  the  cause. 
The  recital  of  the  procuration  is  said  not  to  be  ad- 
missiUe  at  common  law ;  but,  this  court  is  now  sit- 
tii^  as  a  court  of  prize. 


The  cause  was  this  day  ordered  to  farther  proof,    March  2d, 
on  the  part  of  the  captors  and  claimants. 

Farther  proof  ordered. 


(LOCAL  LAW.) 


Preston  v.  Browder. 


Tbe  Act  of  Assemblj  of  North  Carolina,  of  November,  1777 ,  estab- 
lubing  offices  for  receiving  entries  of  claims  for  lands  in  the  several 
ooimties  of  the  state,  did  not  authorize  entries  for  lands  within  the 
Indian  boundary,  as  defined  by  the  treaty  of  the  Long  Island  of  Hol- 
tloD,  of  the  20th  of  July,  1777.  The  Act  of  April,  1778,  is  a  iegis- 
latire  declaration  explaining  and  amending  tlie  former  Act,  and  no 
title  U  acquired  by  an  entry  contrary  to  these  laws. 


Error  to  the  circuit  court  for  the  district  of  East 
Tennessee.  This  was  an  action  of  ejectment  com- 
loeiiced  by  the  plaintiff  in  error  in  that  court.  On 
the  trial  of  the  cause,  the  plaintiif  produced  and 
i^ad  in  evidence  an  entry  made  on  the  25th  of  Feb- 
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18ie.  ruary,  1778,  in  the  name  of  Ephraim  Dunlap,  foi^ 
^■^"^"J^  400  acres  of  land  in  the  point  between  Tennessee 
V.  and  Holston  rivers.  Also,  a  grant  to  said  Dunlapt 
issued  in  virtue  of,  and  founded  upon,  said  entrjt 
under  the  great  seal  of  the  state  of  North  Carolina, 
dated  the  29th  of  July,  1793;  which  grant  was  dulj 
registered.  The  plaintiff  also  produced,  and  read 
in  evidence,  a  deed  of  conveyance,  with  the  certifi- 
cates of  probate  and  registration  endorsed,  from 
Dunlap,  the  grantee,  to  John  Rhea.  Also,  a  deed 
of  conveyance  from  said  Rhe^  to  the  lessor  of  the 
plaintiff.  It  was  also  proved  that  the  land  lies  with« 
in  the  boundaries  of  what  was  the  state  of  North 
Carolina  at  the  time  of  making  said  entry,  and  with* 
in  the  county  of  Washington ;  likewise,  within  the 
territory  ceded  by  the  state  of  North  Carolina  to  the 
United  States,  in  1789,  and  'within  the  now  county  of 
Blount,  in  the  district  of  East  Tennessee ;  that  it  lies 
on  the  south  side  of  Holston  river,  and  between 
Big  Pigeon  and  Tennessee  river,  and  west  of  a  line 
described  in  the  5th  section  of  the  act  of  the  general 
assembly  of  North  Carolina,  passed  in  April,  1778^ 
chap.  3.  Also,  within  the  tract  of  country  secured  to 
the  Indians  in  17.91,  by  the  treaty  of  Holston,  and 
that  the  Indian  title  thereto  was  relinquished  in 
1798  by  the  treaty  of  Tellico.  The  defendant 
produced  and  gave  in  evidence^  a  grant  from  the 
etate  of  Tennessee  to  himself,  made  out  and  authen^ 
ticated  in  the  manner  prescribed  by  the  laws  of  Ten- 
nessee, and  dated  the  18th  of  May,  1810,  which 
covers  and  includes  the  whole  of  the  land  In  his  pos- 
session, and  for  which  this  suit  was  brought    The 
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plaintiff,  by  his  counsel,  moved  the  court  to  charge  leiB. 
and  instruct  the  jury,  ^^  that  an  entry  was  actually 
Bade  with  the  entry  taker  of  Washington  county, 
within  which  the  land  lay ;  that  the  entry  was  evi^ 
deoce  that  the  consideration  money  was  paid  as  re- 
ared by  law:  that  paying  the  consideration  mo- 
ney, and  making  the  entry,  created  a  contract  be- 
tween the  state  of  North  Carolina  and  the  said  Dun- 
lap,  which  vested  a  right  in  him  to  the  land  in 
dispute,  and  that  it  was  not  in  the  power  of  the 
legislature,  at  a  subsequent  period,  to  destroy 
the  right  thus  vested,  or  rescind  said  contract, 
without  the  consent  of  the  said  Dunlap.  That  hav- 
iag  the  same  land  afterwards  surveyed  and  granted, 
in  the  manner  prescribed  by  the  laws  of  North  Caro- 
lina, Tested  in  the  said  Dunlap  and  his  heirs  a  com- 
plete title  both  at  law  and  in  equity;  and,  that 
the  conveyance  from  Dunlap  to  Rhea,  and  from 
Rhea  to  the  lessor  of  the  plaintiff,  vested  a  complete 
legal  title  in  him,  and,  therefore,  he  was  entitled  to  a 
verdict"  Which  charge  and  instruction  the  court 
refused  to  give  to  the  jury ;  but,  on  the  contrary, 
charged  and  instructed  them,  "  that  the  said  entry 
and  grant  were  both  null  and  void,  and  vested  no  title 
whatever  in  the  said  Dunlap,  because,  at  the  time  of 
making  said  entry,  and  obtaining  said  grant,  the 
land  mcluded  therein  lay  in  a  part  of  the  country 
where  the  laws  of  North  Carolina  had  not  autho- 
rized their  officers  to  permit  lands  to  be  entered,  or 
to  issue  grants  therefor;  and  although  the  entry  and 
grant  might  have  been  made  in  the  form  required 
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1816.  bj  law,  yet  no  interest  whatever  passed  from  the 
state  of  North  Carolina  to  Dunlap  thereby,  andf 
therefore,  they  ought  to  find  a  verdict  for  the  de- 
fendant'*  A  verdict  was  rendered  accordingly,  and 
a  judgment  pronounced  thereon.  To  which  charge 
and  instruction  the  plaintiff's  counsel  excepted,  and 
the  cause  was  brought  into  this  court  by  writ  of 
error. 

JTey,  for  the  plaintiff  in  error.     The  question  la 
this  cause  turns  upon  the  validity  of  an  act  of  as* 
sembly  of  North  Carolina,  of  April,  1778,  repealm^ 
a  former  act  of  November,  1777,  c  1.  s.  3.,  under 
which  the  plaintiff's  entry  was  authorized.     It  is  U) 
ex  post  facto  law,  which  the  state  is  incompetent  to 
pass ;  its  own  courts  have  decided,  that  a  law,  de-^ 
priving  a  university  of  its  lands,  was  unconstitutional 
and  void."    This  court  has  determined  that  a  law,  in 
the  nature  of  a  convention  or  contract  cannot  be  so 
repealed  as  to  devest  rights  of  property  previously 
acquired  under  it.^     As  to  the  Indian  title,  the  usu- 
fruct only,  of  this  waste  land,  was  reserved  to  them ; 
and  the  legislature  might  grant  lands  subject  to  the 
extinguishment  of  their  title  to  the  domain  of  pro- 
perty. This  was  a  mere  temporary  arrangement,  and 
the  title  of  the  natives  was  extinguished  by  the  trea- 
ty  of  Tellico.     There  was,  therefore,  nothing  to  pre- 
vent an  entry  of  lands  anywhere  within  the  territo* 
rial  limits  of  North  Carolina. 

a  Heywood,  Trusteos  of  the  UniFersity  r.  Foy. 
b  6  Granch,  87.    Fletcher  w.  Peck. 
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Pidcens  and  Jones^  contra.  L  The  correct  mode  is  16. 
of  ascertaining  the  nature  and  effect  of  the  contract 
(as  it  has  been  called)  between  the  state  and  the 
plamti£^  is  by  a  reference  to  the  plain  interpretation 
of  the  act  of  1777,  connected  with  the  local  history 
of  that  period,  and  the  circumstances  of  the  entry. 
The  law  provides,  that  entries  may  be  made  in  the 
several  counties  of  the  state  of  all  lands  therein,  not 
previously  granted,  and  which  shall  have  accrued  to 
A$  staie  by  treaty  or  conquest ;  most  manifestly  imply- 
ing the  necessity  of  a  previous  extinguishment  of 
the  Indian  title.  By  the  treaty  of  the  Long  Island 
of  Holston,  of  the  20th  of  July,  1777,  art  dth,  a 
boundary  between  the  Indians  and  the  whites  is  de- 
fined; and,  by  art  6th,  the  Indians  are  guarantied 
against  all  intrusion.  The  whole  system  of  local 
laws  establishes  a  police  over  the  territory  in  ques- 
tion, with  the  express  view  of  preventing  the  natives 
from  being  disturbed  in  tlic  enjoyment  of  their  rights. 
In  1778,  finding  that  individuals,  in  the  situation  of 
the  plaintiff,  either  wilfully  or  through  mistake,  had 
made  entries  within  the  Indian  resenation,  the  le- 
gislature passed  an  act  recognising  the  limits  fixed 
by  the  treaty  of  the  year  preceding,  proliibiting  fu- 
ture entries,  and  avoiding  those  already  made  within 
those  limits.  2.  But  supposing  the  entry  to  have 
been  valid  as  a  claim,  or  right  of  pre-emption,  against 
other  citizens,  it  was  not  lawfully  consummated  by  a 
subsequent  survey  and  patent.  Is  the  entry  of  such 
stem,  unbending  authority,  as,  by  relation  back,  to 
dispense  with  the  necessity  of  subsequent  steps  ? 
Certainly  not.    By  the  act  of    1783,  the   Indian 
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1816.  boundary  was  changed,  in  conformltj  with  the  ttei» 
tj  of  Hopewell,  and  the  issuing  of  grants  for  landi 
within  the  reservation  was  prohibited.  The  land 
in  question  continued  by  that  treaty,  and  by  a  sub* 
sequent  treaty  made  in  1791,  between  the  United 
States  and  the  Cherokees,  within  the  limits  of  the 
latter.  The  survey  and  grant  were  made  in  oppo- 
sition to  all  these  treaties  and  laws ;  and,  in  1789f 
North  Carolina  ceded  to  the  United  States  this  ter^ 
ritory,  in  which  the  state  of  Tennessee  was  erected. 
In  1791,  the  treaty  of  Holston  once  more  guaran-* 
tied  the  Indians  against  intrusion.  So  that  thcr 
plaintiff's  counsel  has  to  bear  up,  not  only  against 
the  municipal  laws  of  the  country,  but  against  the 
most  solemn  pacts  and  conventions. 

Key^  in  reply.  The  plaintiff's  right,  cotnmenoed 
by  a  valid  entry,  could  never  be  impaired  by  subse-^ 
quent  laws  and  treaties.  The  primitive  Indian  title 
was  merely  subordinate,  and  subject  to  extinction^ 
If,  by  the  payment  of  the  fees  upon  his  entry,  the 
plaintiff  acquired  an  incipient  right  under  the  law 
then  in  force,  it  cannot  be  affected  by  any  subse^ 
quent  act.  His  grant  is  dated  1793,  and  a  presump-' 
tion  thence  arises,  that  he  had  complied  with  all  pre« 
ceding  requisites.  The  cession  of  1789  contaimi 
a  reservation  for  perfecting  titles  where  entries  had 
been  made.  The  act  of  1778  shows,  that  the  former 
law  had  allowed  and  countenanced  entries  in  Wash- 
ington county ;  it  is  not  a  declaratory,  but  a  repeal- 

c  6  Cranchi  87.    Fletcher  r.  Peek. 
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kig  itatute,  showing  that  the  first  law  had  not  been      leie. 
mistaken  nor  misconstrued.  ^tP^^^^ 

Preston 

Todd,  J.,  delivered  the  opinion  of  the  court,  and^  March  4th. 
sfter  stating  the  facts,  proceeded  as  follows : 

The  question  now  to  be  decided  by  the  court  is, 
whether  the  charge  and  instructions  required  bj  the 
jdabtiff's  colmi^el  ought  to  hare  been  given,  and 
whether  the  one  given  was  correct 

In  the  construction  of  the  statutory  or  local  laws 
(^  a  state,  it  is  frequently  necessary  to  recur  to  the 
history  and  situation  of  the  country,  in  order  to  as- 
certaki  the  reason,  as  well  as  the  meaning,  of  many 
of  the  provisions  in  them,  to  enable  a  court  to  apply^ 
with  propriety,  the  different  rules  for  construing  sta-» 
tutes.     It  will  be  found,  by  a  recurrence  to  the  his- 
tory of  North  Carolina,  at  the  time  of  passing  this 
act,  that  she  had,  but  a  short  time  before,  shaken  off 
her  colonial  government,  and  assumed  a  sovereign 
independent  one  of  her  own  choice ;  that,  during  the 
Colonial  system,  by  instructions  and  proclamations  of 
the  governor,  the  citizens  were  restrained  and  pro- 
hibited from  extending  their  settlements  to  the  west* 
Ward,  so  as  to  encroach  on  lands  set  apart  for  the 
Indian  tribes ;  that  these  encroachments  had  pro- 
duced hostilities ;  and  that,  on  the  20th  of  July, 
1777,  a  treaty  of  peace  had  been  concluded  at  fort 
Henry,  on  Holston  river,  near  the  Long  Island,  be- 
tween commissioners  from  the  state  of  North  Caro- 
lina and  the  chiefs  of  that  part  of  the  Cherokee  na- 
tion called  the  Overkill  Indians ;  and  that  a  boundi^ 
ry  between  the   state   and  the  said  Indians  was 
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1816.      established.     When  the  legislature  of  North  CluM^ 
lina  were    passing  the    act  of   November,    1777> 
V7  "     establishing  offices  for  receiving  entries  of  claims  fcW 
Hrowder.    j^,^^^  ^  ^^^  several  codrtties  within  the  state,  it  is 

rmprobabl^  that  the  foregoing  circumstances  wexe 
not  contemplated  bj  them ;  and  hence  must  havie 
arisen  the  restriction  in  the  act,  as  to  lands  ^  whicli 
have  accrued^  or  shall  accrue,  to  this  state,  bj  treatjT 
or  conquest^'  If  this  be  not  the  gromid  or  reason  of 
the  provision,  it  will  be  difficult  to  find  one  on  whidi 
it  can  operate.  It  may  be  asked,  where  was  the 
land  which  was  to  accrue  by  treaty  or  conquest^  if  not 
within  the  chartered  limits  of  that  state  ?  If  it  wa^ 
in  a  foreign  country,  or  from  a  sister  state,  the  re* 
striction  was  unnecessary,  because,  in  either  case,  it 
was  not  within  the  lilnits  of  any  county  within  that 
state,  and,  of  course,  not  subject  to  be  entered  fon 
The  restriction  must  apply,  then,  to  lands  within  the 
chartered  limits  of  the  state,  which  it  contemplated 
would  be  acquired,  by  treaty  or  conquest,  from  the 
Indian  tribes,  for  none  other  can  be  imagined.  It  is 
not  to  be  presumed,  that  the  legislature  intended,  so 
shortly  after  making  the  treaty,  to  violate  it,  by  per^ 
mitting  entries  to  be  made  west  of  the  line  fixed  bj^ 
the  treaty.  From  the  preamble  of  the  act,  as  well 
as  other  parts  of  it,  it  id  clearly  discernible  that  the 
legislature  intended  ^^  to  parcel  out  their  vacant 
lands  to  industrious  people,  for  the  settlement  there- 
of, and  increasing  the  strength  and  number  of  the 
people  of  the  country,  and  affording  a  comfortable 
and  easy  subsistence  for  families.^'  Would  these 
objects  be  attained  by  permitting  settlements  en- 
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croaching  on  the  lands  lately  set  apart,  bjr  treaty,      1816. 
for  the  use  of  the  Indian  tribes  ?  by  provoking  hos- 
tilities with  these  tribes,  and  diminishing  the  strength 
of  the  country  by  a  cruel,  unnecessary^  and  unpro^-    ^^^  ^^' 
fitable  warfare  with  them  ?     Surely  not*     However 
braad-and  extensive  the  words  of  the  act  may  be, 
authorizing  the  entry  takers  of  any  county  to  re- 
ceive claims  for  any  lands  lying  in  such  county,  under 
certain  restrictions,  yet,  from  the  whole  context  of 
tile  act,  the  legislative  intention,  to  proliibit  and  re- 
strict entries  fi*(im  being  made  on  lands  reserved  fox 
Indian  tijbes,  may  be  discerned.     And  this  constnic- 
uoQ  is  fortified  and  supported  by  the  act  of  April, 
1*778,  passed  to  amend  and  explain  the  act  of  No- 
^^mber,  1777  ;  the  5th  section  of  which  expressly 
•Orbids  the  entering  or  surveying  any  lands  within 
^^le  Indian  hunting  grounds,  recognises  the  western 
t^oundary  as  fixed  by  the  above-mentioned  treaty, 
•^-iid  declares  void  all  entries  and  surveys  which  have 
"*^cen,  or  shall  thereafter  be  made  within  the  Indian 
^eiHidary. 

It  is  objected,  that  the  act  of  April,  1778,  so  far  as 
^t  relates  to  entries  made  before  its  passage,  Is  uncon- 
stitutional and  void. 

If  the  reasoning  in  the  previous  part  of  this  opi- 
^on  be  correct,  that  objection  is  not  well  founded. 
TThat  reasoning  is  founded  upon  the  act  of  1777,  and 
^e  history  and  situation  of  the  country  at  that  time. 
The  act  of  1778  is  referred  to,  as  a  legislative  de- 
claration, explaining  and  amending  the  act  of  1777. 
It  is  argued  that  there  is  no  recital  in  the  act  of  1778, 
declaring,  that  the  act  of  1777  had  been  misconstrued 
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1816.  or  mistaken  by  the  citizens  of  the  state ;  or,  that  en^ 
tries  had  been  made  on  lands,  contrary  to  the  mean*- 
ing  aqd  intentioii  of  that  act ;  and,  that  the  5th  sec* 
tion  is  an  ei^erci^e  of  legislative  will,  declaring  null 
and  void  rights  which  had  been  acquired  under  a 
previous  law«  Although  the  legislature  may  not 
have  made  the  recital  and  declaration  in  the  precise 
terms  mentioned,  nor  used  the  most  appropriate  ex* 
pressions  to  communicate  their  meaning,  yet  it  will 
be  seen,  by  a  careful  perusal  of  the  act,^  that  they 
profess  to  explain^  as  well  as  to  amend,  the  act  of 
1777.  Upon  a  full  review  of  all  the  acts  of  the  le* 
^slature  of  North  Carolina,  respecting  the  maoner 
of  appropriating  their  vacant  lands,  and  constiruing 
them  in  pan  materia^  there  is  a  uniform  intentioii  ma^ 
nifested  to  prohibit  and  restrict  entries  from  bein^ 
made  on  lands  included  withiq  the  Indian  boundariea. 
Therefore,  this  court  unanimously  affirms  the  dech 
sioi\  of  the  circuit  court  with  costs. 

Judgment  affirmed. 
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The  Astrea. 


At  «Miii7*s  wemei  was  captured  by  a  privateer,  Mcapturod  bj  ao- 
otter  enemy's  vetiel,  and  agaia  recaptured  by  aootbcr  privateer^ 
and  broog^bt  id  for  adjudicatiout  It  was  held  that  the  prize  vested 
ii  (be  lait  captor.  An  interest  acquired  in  war,  by  possession,  is  de- 
ftrted  by  tbe  loss  of  possession. 

Appeal  from  the  circuit  court  for  the  district  of 
GeorfpsL  This  was  an  enemy's  vessel,  captured  by 
the  privateer  Uhor^  in  sight  of  Surinam,  on  the  17th 
dMdj^  1813;  and  on  the  13th  of  June,  1813,  re- 
eaptured  by  an  enemy's  vessel  of  war,  about  two 
leagues  from  the  coast  of  Georgia,  and,  on  the  same 
day,  recaptured  by  the  privateer  Midas^  and  brought 
into  the  port  of  Savannah,  for  adjudication.  The 
prize  was  adjudged  to  the  last  captors,  by  the  decree 
of  the  court  below,  from  which  the  first  captors  ap- 
pealed to  this  court 

CkarUton^  for  the  appellants,  contended,  that  the 
prize  interest  vested  in  the  first  captors.  He  argued, 
^at  the  opinions  of  eminent  civilians,  and  the  prac- 
tice of  the  continental  nations  of  Europe,  ought  to 
pixvail,  rather  than  the  decisions  of  the  British 
Courts  of  prize ;  which  last  are  founded  on  reasons  of 

Commercial  and  naval  policy,  peculiar  to  England. 

^ir  William  Scott  himself  admitted,  that  there  is  no 
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1816.  general  rule,''  but  adopted  the  rule  of  condenuiA* 
^"^^C^^  tion,  as  most  convenient  for  his  own  country;  be«f 
Astrea.  cause,  by  protracting  the  period  for  the  devesture  of 
British  interests,  it  places  the  property  of  British 
subjects  upon  a  better  and  more  secure  footing  than 
the  rule  adopted  by  any  other  nation.  It  gives  a 
wider,  range  to  the  jus  postUminii^  and  enlarges  the 
probability  of  recapture ;  a  probability,  which  is 
converted  almost  into  a  certainty,  by  the  maritime 
strength  of  Great  Britain.  Other  nations,  not  hav- 
ing the  same  means  of  giving  protection  and  secu- 
rity to  captures,  have  adopted  rules  requiring  a  less 
firm  and  shorter  possession,  in  order  to  devest  the 
property.  These  rules  are,  1st.  That  of  immediate 
possession.  2d.  That  of  pemoctation  and  twenty- 
four  hours  possession.  3d.  The  bringing  infra  pn^ 
sidia.^  The  first  is  held  sufficient  by  Azunif  and 
though  his  own  opinion  is  entitled  to  but  little  weighty 
it  deserves  consideration  how  far  he  is  supported  by 
authorities.  It  is  the  maxim  of  the  civil  law,  that 
things  taken  from  the  enemy  immediately  become 
the  property  of  the  captors.  Quuz  ex  hosHbus  ccy^ieifir 
iur  sTATiM  capientivm fiufU.  Grotius  and  Vattel  are 
guilty  of  great  inconsistencies  in  expounding  the  ixile 
in  question.  Burlamaqui  is  clear  and  explicit,  that 
mere  possession  immediately  vests  a  title.'  Bynker- 
cihoek  does  not  require  a  sentence  of  condemnation  % 
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^d  he  enumerates  ^  fleets^  among  iheprcBsidia^  Un<      1816« 


der  the  protection  of  which  the  thing  taken  may 
be  considered  as  safe ;'  so  that  a  bringing  into  the      Attraa^ 
territorial  limits  is  not  indispensable,  because  the 
fleet  into  which  the  captor  brings  his  prize  may  be 
remote  from  the  coasts  of  his  country.     It  results, 
ihen,  that  the  loss  bf  the  spes  reeuperandi  is  the  true 
foundation  of  the  rule  established  by  jurists :  it  is 
this  which  consummates  the  title  of  the  captors,  and 
destroys  ihejus  postUminii  of  the  law  of  nations ;  it 
is  the  municipal  code  of  England  alone  which  re- 
quires a  sentence  of  condemnation   to  perfect  tlie 
title.    2.  But,  supposing  the  jus  postliminii  still  to 
continue,  it  is  a  right  to  be  asserted  by  the  subjects 
«f  the  state  from  whom  the  property  has  been  cap- 
tared.      But  is  it  competent  for  one  citizen  of  the 
belligerant  state  to  devest  another  of  the  incipient 
inchoate  title  he  had  acquired  by  the  first  capture  ? 
The  recapture  by  the  enemy  might,  indeed,  enable 
fte  original  owner  to  reclaim  his  property ;  if  a  sen- 
tence of  condemnation  be  necessary,  it  might  affect 
the  title  of  a  neutral  purchaser ;  but  the  jus  postU- 
•ttwi  can  have  no  operation  as  between  the  first  and 
second  captors. 

Harper^  contra,  was  stopped  by  the  court. 

Marshall,  Ch.  J.     An  interest  acquired  by  pos-  March  4ii^ 
^sion,  is  devested  by  the  loss  of  possession  from  the 
▼ery  nature  of  a  title  acquired  in  war.     The  law  of 

<  Bynk.  Q.  J,  Pvb.  c.  3.  p.  29.  of  Da  Ponceau's  Tranalatioik 
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1816.      our  own  country,  as  to  salvage,  settles  the  question^ 
""^^J^^    and  the  case  of  the  Adventure^  is  directly  in  point 
Aiitrea.      and  Conclusive. 

Sentence  of  the  circuit  court  affirmed. 

J  February  Term,  1814.— This  subsequent  state  of  war.    As  be« 
was  tbe  case  of  a  British  ship  cap-  tween  belligerauts,  capture  on- 
lured  by  two  French  frigates,  and,  doubtedly  produces    a  complete 
after  a  part  of  the  cargo  was  ta-  devesture  of  property.    Nothinf 
ken  ^  out,  presented  to  the  libel-  remains  to  the  original  proprielor 
lants  in  the  cause,  citizens  of  the  but  a  mere  scintUtajurUj  the  wpm 
United;  States,    (then    neutral,]  recuperandi.     The  modem  aai 
whose  ressel  the  frigates  had  be-  enlightened   practice  of  natioM 
/ore  taken  and  burnt ;   by  whom  has  subjected  all  such  captures  tm 
she  was  navigated  into  a  port  of  the  scrutiny  of  judicial  tribanaliy 
this  country,  and,  pending  the  suit  as  the  only  practical  meant  of  fiir* 
instituted  by  them,  war  was  de-  nishing  documentary  evidenoe  t* 
clared  between  the  United  States  accompany  vessels  that  have  baea 
and  Great  Britain.     A  question  captured,  for  the  purpose  of  ptvyr* 
arose,  whether  this  was  a  case  of  ing,  that  the  seizure  was  the  act 
salvage  ?    Mr.  J.  Johnson,   by  of  sovereign  authority,  and  not  of 
whom  the  opinion  of  the  court  was  mere  individual  outrage.    In  tiie 
delivered,  stated,  that  **  the  fact  case  of  a  purchase  made  by  a 
of  the  gift  was  established  by  a  neutral,  Great  Britain  demaiuh 
writing  under  the  hand  of  the  the  production  of  such  docmnen- 
commander  of  the    squadron  of  tary  evidence,  issuing  firom  acourt 
rigates,  in  these  words,  Je  donne  of  competent  authority,    or  will 
au  capitaine,  &c.,  in  tbe  language  dispossess  the  purchaser  of  a  Bhiji 
of  an  unqualified  donation,  inter  originally   British.    1  Mob.    135. 
vhoi.    In  this  case,  the  most  na-  The  Flad  Oyen.    Upon  the  dona- 
turai  mode  of  acquiring  a  definite  tion,   therefore,    whatever   right 
idea  of  the  rights  of  the  par-  might,  in  the  abstract,  have  ez« 
ties  in  the  subject  matter,  will  be,  isted  in  the  captor,    the  donee 
to  follow  it  through  the  successive  could  acquire  no  more  than  what 
changes    of    circumstances,    by  was  consistent  with  his  nentral 
which  the  nature  and  extent  of  character  to  take.    He  could  be 
those  rights  were  aflfectcd  : — the  in  no  better  situation  than  a  priie 
capture,  the  donation,  the  arrival  master,  navigating  the  prize  in 
in  the  neutral  country,  and  the  pursuance  of  orders  from  his  com- 
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jBander.  The  vessel  remained  cast  casually  on  our  shores,  as  the  ^^^q 
hMe  to  British  recapture  on  the  court  is  of  opinion  it  did,  legal  Vt^rv^k*/ 
srbole  vojage :  and  on  her  arriTal  provision  existed  for  disposing  The 
in  a  neutral  territoiy,  the  donee  of  it,  in  such  a  manner  as  would  Astrca. 
mak  into  a  mere  bailee  for  tlie  comport  with  the  policy  of  those 
Bdtish  claimant,  with  those  rights  laws.  At  last,  they  could  but  de* 
flfer  the  thing  in  possession  which  liver  it  up  to  the  hands  of  (be  go- 
tte  municipal  law  (civil  and  com-  vemment,  to  be  re-shipped  by  the 
non]  gires  for  care  and  labour  British  claimants,  or  otherwise  ap- 
bestowed  upon  it  The  question  propriated  under  the  sanction  of 
then  recoiB,  is  this  a  case  of  sal-  judicial  process.  And  such  was 
nge?  Oa  the  negative  of  the  the  course  that  they  pursued. 
inposition  it  was  contended,  that  Far  from  attempting  any  violation 
it  is  a  caiw  of  forfeiture  under  the  of  the  laws  of  the  country,  upon 
■wicipel  law,  and,  therefore,  not  their  arrival  they  delivered  it  up 
a  CMe  of  salvage  as  against  the  to  the  custody  of  the  laws,  and 
Uoitod  States ;  that  it  was  an  un-  left  it  to  be  disposed  of  under  ju- 
Jientral  act  to  assist  the  French  dicial  autUbrity.  The  case  has  no 
beDigerant  in  bringing  the  vessel  feature  of  illegal  importation,  and 
iiifrmpaatddia,  or  into  any  situa-  cannot  possibly  have  imputed  to 
tin  vliere  the  rights  of  capture  it  the  violation  of  municipal  law. 
woild  oeasa;  smd,  ^erefore,  not  As  to  the  question  arising  on  the 
tease  of  salvage  as  against  the  interest  of  the  British  claimants, 
British  claimant.  But,  the  court  it  will,  at  this  time,  (war  liaving 
entertains  an  opinion  unfavoura-  supervened,}  be  a  suA|icnt  an^ 
hie  to  both  those  objections.  This  swer,  that  they  who  have^o  rights 
eoold  Aot  have  been  a  case  witliin  in  this  court  cannot  urge  a  viola- 
tbe  view  of  the  legislature  when  tion  of  their  rights  against  the  li- 
penng  the  non-importation  act  of  bellants.  But  there  is  still  a  much 
llarcfa,  1809.  The  ship  was  tho  more  satisfactory  answer.  To 
phuk  on  which  the  shipwrecked  have  attempted  to  carry  the  ves- 
imriners  reached  the  shore ;  but  sel  infra  prcesidia  of  ttie  enemy, 
io  have  cast  into  the  sea  the  car-  would,  unless  it  could  have  been 
go,  the  property  of  a  belligcrant,  excused  on  tlie  ground  of  neces- 
would  have  been  to  do  him  an  in-  sity,  have  been  an  unneutral  act. 
jmy,  by  taking  away  the  chance  But  where  every  exertion  is  made 
of  recovery,  subject  to  which  to  bring;  it  into  a  place  of  safety, 
tbey  took  it  into  their  possession,  in  which  the  original  right  of  tlic 
Besides,  bringing  it  into  the  Uni-  captured  would  be  revived,  and 
led  suites  does  not  necessarily  might  be  asserted,  instead  of  aid- 
presuppose  a  violation  of  the  non-  ing  his  enemy,  it  is  doing  an  act 
importation  laws.  If  it  came  exclusively  resulting  to  the  benefit 
within  the  description  of  property  of  the  British  claimant.**  A  sal- 
Tot.  I.  R 
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ra^  of  ODe  half  was  allowed  by 
the  court,  and  as  to  the  residue,  it 
was  determined  that  it  must  stand 
on  the  same  footing^  with  other 
property  found  within  the  terri- 
tory at  the  declaration  of  war,  and 
might  be  daiihed  upon  the  termi- 
natioo  of  war,  unless  previously 


confiscated  by  the  sovereign  powv> 
er.  The  court,  therefore,  made 
such  order  respecting  it  as  wouM 
preserve  it,  subject  to  the  will  of 
the  court,  to  be  disposed  of  ms  fu- 
ture circumstances  might  render 
proper^ 


>4ik' 


(LOCAL  LAW.) 


Matson  v.  Horp. 


The  law  of  Kentucky  requires,  in  the  location  of  warrants  for  lan^ 
some  general  description  designating  the  place  where  the 
object  is  to  be  found,  and  a  description  of  the  particular  object  i( 

The  general  description  must  be  such  as  will  enable  a  person  intend* 
ing  to  locate  the  adjacent  residuum,  and  using  reasonable  care  and 
diligence,  to  find  the  object  mentioned  in  that  particular  place,  and 
avoid  the  land  already  located.  If  the  description  will  fit  another 
place  better,  or  equally  weU,  it  is  defective. 

*'  The  Hunter's  trace,  leading  from  Bryant's  station  over  to  the  waten 
of  Hinkston,  on  the  dividing  ridge  between  the  waters  of  Hinkston 
and  the  waters  of  Elkhom,"  is  a  defective  description,  and  will  not 
sustain  the  entry« 


Appeal  from  a  decree  in  chancery  in  the  circuit 
court  of  Kentucky.  This  cause  was  argued  by 
Hughes  and  Talbot^  for  the  appellants,  and  Hardin^ 
for  the  respondents.  It  was,  principally,  a  questioa 
^  of  fact  arising  under  the  local  laws  of  real  property 
in  Kentucky,  for  aa  outline  of  which  the  general 
reader  is  referred  to  the  Appendix,  note  I.^  when» 
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"win  be  found  an  exposition  of  the  elementary  prin-      1816. 
ciples  applicable  to  this  class  of  causes. 

Marshall,  Glu  J.,  delivered  the  opinion  of  the 
court,  as  follows :  ^ 

This  is  an  appeal  from  a  decree  of  the  circuit 
court  of  Kentucky,  by  lyhich  the  plaintiff's  bill  was 
dismissed. 

The  object  of  the  suit  is  to  enjoin  the  proceedings 
of  the  defendant  at  law,  and  to  obtain  from  him  a 
amyeyance  for  so  much  of  the  land  contained  in  his 
patent  as  interferes  with  the  entry  and  survey  made 
by  the  plaintiff. 

.  The  plaintiff  claims  by  virtue  of  an  entry  made 
on  the.  17th  of  January,  1784,  the  material  part  of 
which  is  set  forth  in  the  bill  in  these  words :  ^^  Rich- 
ard Masterson  enters  22,277  and  a  half  acres  of 
land,  on  treasury  warrant  No.  1 9,455,  to  be  laid  off 
ID  a  parallelogram  twice  as  long  as  wide,  to  include 
a  mulberry  tree  marked  thus,  ^  F,"  and  two  hicco- 
lies,  with  four  chops  in  each,  to  include  the  said  three 
laarked  trees  near  the  centre  thereof;  the  said  trees 
staQding  near  the  Hunter's  trace,  leading  from  Bry- 
aaf  s  station  over  to  the  waters  of  Hinkston,  on  the 
^viding  ridge  between  the  waters  of  Hinkston  ^nd 
*^c  waters  of  Elkhom."     This  entry  has  been  sur- 
^^Jed,  he  states,  according  to  location,  and  that  part 
^*  it  which  covers  the  land  in  controversy  has  been 
^®^igned  to  him. 

The  validity  of  this  entry  constitutes  the  most  es- 
*^tial  point  in  the  present  controversy.  If  it  cannot 
^  sustained,  there  is  an  end  of  the  plaintiff's  title ; 
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1816.      if  it  can,  other  points  arise  in  the  case  which  must 
""■fT^^*^  be  decided. 

MatsoD 

▼'  This  question  depends  on  the  construction  of  that 

clause  in  the  land  law  which  requires  that  warrants 
shall  be  located  so  specially  and  precisely,  as  that 
others  may  be  enabled,  with  certainty,  to  locate  other 
warrants  on  the  adjacent  residuum. 

In  the  construction  of  an  act  so  interesting  to  the 
people  of  Kentucky,  it  is  of  vital  importance  that 
principles  be  adhered  to  with  care,  and  that  as  much 
uniformity  as  is  practicable  be  observed  in  judicial ' 
decisions.  This  court  has  ever  sought,  with  solicitude, 
for  the  true  spirit  of  the  law,  as  settled  in  the  state 
tribunals,  and  has  conformed  its  judgments  to  the 
rules  of  those  tribunals  whenever  it  has  be^i  able 
to  find  them  established. 

In  the  cases  which  have  been,  on  different  ooca* 
sions,  examined,  that  absolute  certainty  which  would 
remove  every  doubt  from  the  mind  of  a  subsequent 
locator,  appears  never  to  have  been  required.  The 
courts  of  Kentucky  have  viewed  locations  with  that 
indulgence  which  the  state  of  the  country,  and  the 
general  character  of  those  who  first  explored  and 
settled  it,  would  seem*  to  justify;  and  have  required 
only  that  reasonable  certainty  which  was  attainable 
in  such  a  country,  and  might  be  expected  from  such 
men  as  were  necessarily  employed.  The  effort  has 
been  to  sustain  rather  than  to  avoid  entries ;  and^ 
although  the  motives  which  led  to  this  course  of  ad- 
judication are  inapplicable  to  late  entries,  made  on 
land  supposed  to  be  previously  appropriated,  yet  it 
is  note  understood  that  different  rules  of  constnictioii^ 
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have  ever  been  applied    to    entries    of   different      1816. 
dates. 

By  these  rulea^  a  certainty  to  a  common  intent,  a 
description  which  will  not  mislead  a  subsequent  lo-** 
cator,  which  will  conduct  him,  if  he  uses  reasonable 
eare  and  diligence,  to  the  place  where  the  objects 
are  to  be  found,  will  satisfy  the  law,  and  sustain  the 
entry;  but  such  a  certainty  must  exist,  or  the  entry 
caonot  be  sustained. 

A  location  usually  consists  of  some  general  de- 
scription which  designates  the  place  in  which  the 
particular  object  is  to  be  found,  and  of  a  description 
of  the  particular  object  itself.  The  general  descrip- 
tioD  must  be  such  as  would  enable  a  man  intending 
to  locate  tlie  adjacent  residuum,  by  making  those 
inquiries  which  would  be  in  his  power,  and  which 
he  would  naturally  make,  to  know  the  place  in  which 
he  was  to  search  for  the  particular  or  locative  call, 
so  nearly,  that,  by  a  reasonable  search,  he  might 
find  the  object  mentioned  in  that  particular  or  loca- 
tive call,  and  avoid  the  land  located.  If  the  descrip- 
tion will  fit  a  different  place  better,  or  equally  well, 
it  is  too  defective,  because,  if  it  does  not  mislead  the 
subsequent  locator,  it  leaves  him  in  doubt  where  to 
search. 

The  general  description  in  this  case  is,  *^  the  Hun- 
ter's trace,  leading  from  Bryant's  station  over  to  the 
waters  of  Hinkston,  on  the  dividing  ridge  between 
the  waters  of  Hinkston  and  the  waters  of  Elk- 
horn.'* 

Will  this  description  designate  the  place  in  which 
the  trees  called  for  in  the  location  are  to  be  found  } 
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1816*  Bryant^s  station  is  a  fixed  place  of  public  notorie^^ 

ty.  It  is  on  the  great  road  leading  from  Lexingtoil 
to  Limestone,  on  the  Ohio,  which  road  crosses  the 
dividing  ridge  between  the  waters  of  Elkhom  and 
Licking,  which  is  the  ridge  mentioned  in  Masterson^s 
entry.  This  road  had  been  travelled  by  hunters* 
but  seems  to  have  been  known  by  the  name  of  the 
Blue  Lick,  or  Buffalo  trace,  and  not  by  the  name  of 
the  Hunter's  trace. 

A  trace  which  was,  at  the  time,  called  the  Hun- 
ter's  trace,  leaves  this  great  road  at  Bryant^s  station* 
and  proceeds  in  a  direction  west  of  north,  until  it 
crosses  North  Elkhom,  where  it  divides :  the  left* 
hand,  or  more  western  trace,  after  entering  a  road 
leading  from  Lexington  to  Riddle's  station,  on  Lick- 
ing, or  that  branch  of  Licking  called  Hinkston* 
crosses  the  dividing  ridge  about  the  head  waters  of  ' 
a  creek  now  called  Townsend,  which  empties  into 
tlie  stream  running  by  Riddle's  station  a  little  above 
that  station.  This  creek  was,  in  the  year  17849 
known  by  the  name  of  ^Hinkston  Creek,  or,  perhapc^- 
Hinkston's  Mill  Creek. 

The  right,  or  more  eastern  fork,  again  divides 
nearly  two  miles  before  it  reaches  the  dividing  ridge.. 
Each  of  these  traces  crosses  the  dividing  ridge  to 
the  head  waters  of  Cooper's  run,  which  empties  into 
Stoner's  fork.  The  more  eastern  of  them  crosses 
Stoner's  fork,  and,  passing  Mastin's  station,  termi- 
nates very  near  that  place.  Cooper's  run  empties 
into  Stoner's  fork,  which  either  empties  into  Hink- 
ston,  and  then  passing  by  Riddle's  station,  empties 
into  Xicking ;  or,  uniting  with  Hinkston,  forms  the 
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south  fork  of  Licking,  and  passes  Riddle^s  station      itie. 
with  that  name.     The  river,  from  the  junction  be- 
tween Stoner  and  Hinkston,  seems  to  have  been 
known  both  by  the  name  of  the  South  Fork  and  of 
Ifinkston^s  Fork. . 

All  these  traces  were,  m  fact,  hunters'  traces; 
but  each  of  them,  except  that  leading  to  Mastin's 
station,  was^distinguished  by  some  name  fieculiar  to 
itself,  generally  by  the  station  or  place  to  which  it 
led,  as  Riddle's  trace,  the  Blue  Lick  trace,  &c. ;  and 
■0  one  of  them,  except  that  leading  to  Mastin's,  was 
notoriously  and  pre-eminently  called  ^'  the  Hunter's 
trace.''  There  is  some  testimony  that  this  was  also 
hown  by  the  name  of  Mastin's  trace ;  but  the  great 
mass  of  testimony  in  the  cause  proves,  incontroverti- 
Uf,  that  this  trace  was  known  and  distinguished, 
generally,  by  the  peculiar  appellation  of  "  the  Hunt- 
er's trace."  It  is  on  this  trace  that  the  location  was: 
made. 

The  Hunter's  trace,  then,  used  in  such  a  manner 
as  to  satisfy  those  interested  in  the  inquiry,  that  it 
was  intended  to  be  employed  as  the  name  of  some 
particular  trace,  would  have  been  considered  as  de- 
signating the  trace  leading  from  Bryant's  to  Mastin's 
station,  and  would  haVe  been  sufficient  to  show  that 
the  lands  located  by  Masterson  were  on  that  trace. 
Had  no  farther  description  of  it  been  attempted,  but 
the  trees  called  for  had  been  said  to  stand  on  "  the 
Hunter's    trace,"     where   it  crosses   tho  dividing 
ridge  between  the  waters  of  Hinkston  and  Elkhorn, 
it  would  have  been  clear  that  the  trace  was  referred 
to  by  its  name  of  greatest  notoriety,  by  a  name 
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1816.  which  no  other  trace  received ;  and,  both  the  trac# 
and  the  part  of  the  trace  where  the  objects  specialljr 
called  for  must  be  found,  would  have  been  designa* 
ted  with  sufficient  certainty.  There  is  no  evidence 
in  this  cause,  nor  is  the  court  apprized  that  any  other 
trace,  distinguished  as  ^  the  Hunter^s  trace,''  led 
from  any  other  place  than  Bryant's  station,  over  the 
dividing  fidge  between  the  waters  of  Elkhom  and, 
Hinkston,'^and,  consequently,  a  reference  to  this  trace, 
by  its  name,  was  all  that  was  necessary  for  its  design- 
nation,  and  would  have  designated  it  most  unequivo- 
cally. But  a  farther  description  has  been  attempted, 
and  this  has  produced  the  difficulty  felt  in  decidiDg 
this  cause. 

It  will  not  be  pretended,  that  the  locator  was  ooo* 
lined  to  this  reference  to  the  name,  or  might  not  add 
to  .the  description;  and  make  it  more  minute ;  but  i^ 
in  doing  so,  he  has  destroyed  its  certainty,  if  he  has 
created  doubts  with  respect  to  the  trace  intended^ 
which  may  mislead  subsequent  locators,  the  validity 
of  his  location  becomes  questionable. 

The  words  added  to  ^^  the  Hunter's  tra6e"  are, 
-^^  leading  from  Bryant's  station  over  to  the  waters  of 
Hinkston." 

These  words  are  not  unmeaning,  nor  does  the 
court  feel  itself  authorized  to  reject  them  as  surplne* 
age ;  nor  do  they  form  any  part  of  the  name  of  the 
trace.  Why,  then,  are  they  introduced.^  Subse* 
quent  locators  might  consider  them  as  explanatory 
of  the  words  *^  the  Hunter's  trace."  If  they  are  so 
explanatory,  there  is,  certainly,  much  plausibilitjr 
affiirded  to  the  conclusion,  that  the  locator  did  not 
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mean  to  refer  to  the  trace  by  its  name ;  for  if  suck  I8I6. 
was  his  intention,  (there  bemg  no  other  trace  of  the 
/same  name,)  a  farther  description  would  be  unneces- 
8aiy,  and  a  more  particular  description  would  be  im- 
possible. Perplexity  and  confusion  may  be  intro* 
duced)  but  an  object  cannot  be  rendered  more  cer- 
tain than  by  bestowing  on  it  its  particular  and  ap- 
propriate name,  if  that  name  be  one  of  general  no* 
toriety.  The  court  felt  the  force  of  the  argument, 
that  "  the  Hunter^s  trace,"  leading  from  Bryant's 
station  over  to  the  waters  of  Hinkston,  might  be 
understood  in  the  same  sense  with  the  words  ^^  the 
Hunter's  trace,"  or,  "  that  hunter's  trace  which 
leads  from  Bryant's  station  over  to  the  waters  of 
Hiokston."  Understood  in  that  sense,  the  addition- 
al and  explanatory  part  of  the  description  might  be 
considered  as  its  essential  part,  and  might  control 
the  words  "  the  Hunter's  trace,"  which,  connected 
as  they  are  in  this  description,  are  not  incapable  of 
application  to  other  hunters'  traces,  though  not  usu- 
ally designated  by  that  particular  name.  If  this 
were  to  be  received  as  the  true  construction,  there 
are  so  many  other  traces  leading  across  this  dividing 
xidge,  from  Bryant's  station  to  the  waters  of  Hink- 
ston, that  all  pretension  to  certainty,  in  this  location, 
must  be  surrendered. 

On  this  part  of  the  case,  the  court  has  felt  consi- 
derable difficulty ;  and  it  is  not  without  hesitation, 
that  it  has  fmally  adopted  the  opinion,  that  "  the 
Hunter's  trace"  is  to  be  considered  as  referred  to  by 
its  name ;  and,  that  tiie  additional  words,  "  leading 
from  Bryant's  station  over  to  the  waters  of  Hinkston,* ' 

Vol.  I.  S 
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1816.  fire  nearly  an  affirmation  that  ^^  the  Hunter^s  trace^ 
does  lead  from  that  station  to  those  waters.  It  leads 
to  Stoner^s  fork,  which  empties  into,  or  unites  with, 
Hinkston^s  fork,  which  afterwards  empties  into  the 
main  Licking.  These  branches  are,  all  of  themf 
called  forks  of  Licking,  and,  therefore,  it  would  seem 
to  the  court  reasonable,  (as  is  indeed  indicated  by 
much  of  the  testimony,)  that  this  ridge  was  ratheic 
considered  as  dividing  the  waters  of  £lkhom  froni 
those  of  Licking  than  from  those  of  Hinkston.  But 
Stoner's  fork,  to  which  this  trace  leads,  may,  with- 
out impropriety,  be  denominated,  as  it  sometimes 
has  been  denominated,  ^  the  Waters  of  Hinkston.^ 
It  cannot  escape  notice,  that  if  this  trace  had  been 
designated  as  that  leading  to  Mastin^s  station,  it 
would  have  been  freed  from  all  ambiguity.  But  it 
has  been  decided  in  Kentucky,  and  necessarily  so 
decided,  that  a  locator  ought  not  to  be  held  to  the 
most  certain  description  of  which  the  place  is  sus- 
ceptible. A  description  which  distinguishes  it  from 
toy  other,  although  a  better  or  still  more  certain 
description  might  be  given,  is  all  that  is  required. 

Having,  with  much  difficulty,  ascertained  the 
trace,  the  next  inquiry  is,  on  what  part  of  this  trace 
the  land  entered  by  Masterscm  ought  to  lie.  The 
location  says,  generally,  "  on  the  dividing  ridge  be- 
tween the  waters  of  Hinkston  and  the  waters  of 
Elkhom.^'  It  has  been  objected,  that  neither  the 
mde  of  the  ridge  nor  the  side  of  the  trace,  is  speci- 
fied ;  and  that,  to  search  both  sides  of  the  ridge  and 
of  the  trace,  is  imposing  an  unreasonable  labour  oa 

subsequent  bcators.    The  court  does  lAt  think  8o« 
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t*fae  ridge  is  n6t  of  such  breadth  as  to  render  the  1816. 
search  on  both  sides  the  trace,  from  the  foot  of  the 
rUge  on  one  side,  to  the  foot  of  the  ridge  on  the 
ether,  a  veiy  unreasonable  one.  But  the  trees  must  ^^' 
be  found  on  the  ridge,  and  a  subsequent  locator  is 
not  bound  to  search  for  them  elsewhere^  The  trees 
having  in  themselves  no  notoriety,  it  is  the  more  ne- 
cessaiy  that  the  place  on  virhich  they  stand  should 
be  correctly  described,  and  so  described,  that  per* 
sons  interested  In  discovering  them,  might  know  how 
to  find  them.  Let  us  then  examine  the  testimony  to 
this  point* 

Richard  Masterson,  who  made  the  location,  proves 
the  place  where  the  trees  stood.  They  are  now  cut 
down,  but  a  mulberry  stump  remains,  which  is  the 
Btump  of  the  tree  he  marked,  is  No.  33.,  west  three 
poles  from  a  white  oak,  now  standing.  He  gives  no 
description  of  the  place. 

Henry  Lee  was  with  Masterson  when  he  marked 
the  trees,  and  saw  him  mark  them.     They  had  been  * 

hunting  on  the  trace  on  Cooper's  run ;  and,  on  their 
return,  he  says,  **  on  the  aforesaid  trace,  or  path^ 
after  crossing  the  dividing  ridge^  near  a  small  branch 
waters  of  Elkhorn,  Richard  Masterson  marked,"  &c. 

This  testimony  woukU-ather  indicate  that,  in  the 
opinion  of  the  witned|||pie  trees  did  not  stand  on 

the  ridge. 

Simon  Kenton  describes  the  crooked  oak  men- 
tioned by  Masterson  and  Jay  :  "  it  does  not  stand 
on  the  dividing  ridge."  On  being  further  interro- 
gated he  says,  "  he  well  believes  that  the  crooked 
•ak  stands  on  ground  which  is  a  spur  of  the  dividing 
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1816.  ridge  which  leads  down  to  the  junction  of  the 
branches,''  which  unite  a  small  distance  below  the 
mulberry  stump. 

In  the  course  of  his  examination,  this  witness  sajs^ 
that  if  he  could  not  haye  found  these  trees  on  the 
ridge,  and  had  found  them  where  they  stood,  he 
should  have  taken  them  for  the  trees  called  for  in 
Masterson's  entry ;  but  in  no  part  of  his  testimony 
does  he  indicate  that  he  would  have  searched  for 
them  on  the  spur  where  they  stood. 

Zachariah  Easton,  the  surveyor,  gives  a  very  aei 
curate  description  of  the  place.  The  mulberry 
stump  stands  between  two  branches,  three  poles 
from  the  eastern,  thirty  poles  from  the  western,  and 
forty  one  poles  from  their  junction.  Along  the  trace, 
which  crosses  the  branch  several  times,  the  stump  is 
one  hundred  and  ninety  poles  from  the  top  of  the 
ridge.  The  stump  stands,  not  on  the  dividing  ridge 
itself,  but  on  a  spur  of  the  ridge,  which  does  not  con- 
tinue along  the  trace,  but  takes  a  direction  west 
thereof,  and  unites  with  the  main  ridge,  as  would 
seem  from  the  plat,  sixty  or  seventy  poles  west  of 
the  point  at  which  the  trace  crosses  it. 

Not  a  single  witness  deposes  that  the  stump  is 
on  the  ridge.  j^ 

No  testimony  has  bceavRned  to  the  court  to  in* 
duce  the  opinion  that,  in  Kentucky,  a  spur  of  a  ridge 
is  considered  as  the  ridge  itself,  and  the  contrary 
seems  reasonable.  Spurs  sometimes  extend  for  con- 
sidemble  distances,  and  are  certainly  distinguishable 
from  the  ridge  from  which  they  project.  If,  in  this 
case,  the  trace  had  led  up  this  spur,  a  subsequettt 
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locator  might  haye  considered  it  as  a  continuation  of  1816. 
the  ridge.  But  the  trace  does  not  lead  up  the  spur. 
It  crosses  a  branch  after  passing  the  spur,  and  then 
conies  to  the  ridge.  The  court  is  of  opinion  that  sub- 
sequent locators  could  not  be  expected  to  continue 
Aeir  search  after  reaching  the  foot  of  the  ridge^ 
and  that  the  description  fails  in  stating  the  marked 
trees  to  be  on  the  dividing  ridge,  instead  of  stating 
in^m  to  be  on  a  spur  of  the  dividing  ridge. 

The  decree,  therefore,  dismissing  the  plaintiff's  bill, 
is  affirmed  with  cosl^. 

Decree  affirmed. 


(LOCAL  LAW.) 

Taylor  v.  Walton  and  Hundly. 

•A  qoeition  of  fact  respecting  the  validitj  of  the  location  of  a  warrant 
for  land  nnder  the  laws  of  Kentucky. 

Appeal  from  a  decree  in  chancery  in  the  circuit 
court  of  Kentucky.  The  cause  M^as  argued  by  Key 
for  the  appellants,  and  Talbot  and  Hardin  for  the 
respondents. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  Mai)ch  6Ui. 
court 
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1816.  This  is  an  appeal  from  a  decree  rendered  in  iSi& 

^""^^^^^  circuit  court  of  Kentucky,  directing  the  appellant 

^^-         to  convey  to  the  appellees^  lands  lying  within  his 

patent,  which  the  appellees  claimed  by  virtue  of  a 

junior  patent 

In  all  such  cases  the  validity  of  the  entry  which 
'  is  the  foundation  of  the  title  of  the  junior  patentee  iiT 

first  to  be  examined. 

This  entry  was  made  on  the  4  th  of  Decembei) 
1783,  and  calls  to  begin  "  in  the  fork  of  Chap- 
lin's  fork,  and  the  Beech  fork^  and  to  run  thence  up 
Beech  fork  to  the  mouth  of  the  first  large  creekji 
which  is  called,  &c.,  thence  to  run  up  the  creek  and 
up  Chaplin^s  fork  till  a  line  run  straight  across  will 
include  the  quantity  to  exclude  prior  legal  claims.^ 

The  places  called  for  being  proved  to  have  been 
places  of  notoriety  which  could  not  be  mistaken^  na 
want  of  certainty  can  be  ascribed  to  this  location,  un- 
less it  be  produced  by  the  words  *'  to  exclude  prior 
legal  claims.'^  These  words  are  obviously  attached 
to  the  quantity,  not  to  the  beginning,  or  to  the  line^ 
bounded  by  the  creeks.  They  can  then  affect  onlj 
the  back  line,  which  is  to  extend  from  one  creek  to 
the  other.  The  locator  seems  to  have  supposed 
that  this  line  might  approach  towards,  or  recede 
from,  the  point  of  junction  between  the  two  creeks^ 
as  the  amoynt  of  prior  legal  claims  might  require  > 
that  a  location  could  adapt  itself  to  circumstances^ 
could  assimilate  itself  to  an  elastic  substance,  and 
contract  or  expand  as  might  secure  the  quantity  of 
land  it  sought  to  appropriate.  In  this  he  was  mista- 
ken.    The  boundaries  of  an  entry  must  be  fixed 
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precisely  by  its  own  terms,  and  cannot  depend  on      i8ic. 
previous   appropriation.      So   much  of  this  entry, 
therefore,  as  would  so  extend  the  back  line  as  to 
eomprehend,  in  one  event,  more  land  than  the  quan- 
tity mentioned  in  the  location,  is  utterly  void.     The 
back  line  must  run  as  it  would  run  if  all  the  land  was 
Tacant.      But  it  would  be  unreasonable  that  this 
btile  attempt  to  extend  the  back  line  further  than 
it  is  by  law  extendible,  should  destroy  an  entry,  in 
iU  other  respects  certain.     Accordingly,  the  courts 
of  Kentucky,  so  far  as  their  decisions  are  under<- 
fltood,  have  rejected  such  words  as  surplusage. 

The  entry  of  the  appellees  being  good,  it  obvi- 
oodj  comprehends,  and  has  been  surveyed  to  com- 
prehend, the  land  of  the  appellant,  and  this  brings 
08  to  the  consideration  of  AtV  title. 

The  appellant  claims  under  an  entry  made  by 
John  Pinn,  the  13th  of  May,  1780,  in  these  words, 
"John  Pinn  enters  2,000  acres  of  land  by  virtue  of 
a  treasury  warrant,  on  the  dividing  ridge  between 
Chaplin's  fork  and  waters  of  the  Beech  fork,  about 
one  and  a  half  miles  north  of  a  buffalo  lick,  on  a  creek 
water  of  the  Beech  fork,  about  25  miles  from  Har- 
rodsburgh,  and  to  extend  eastwardly  and  westward- 
'y  for  quantity." 

The  plaintiffs  below  allege,  in  their  bill,  that  this 
entrj  is  void  on  account  of  its  uncertainty,  that  the 
Mrvey  is  unlawful  and  contrary  to  the  location,  and, 
werefore,  pray  that  the  land  so  surveyed  and  patent- 
^  may  be  conveyed  to  them.  The  circuit  court 
detenmned  that  the  entry  was  void,  and  decreed 
according  to  the  prayer  of  the  bill.     From  this  de* 
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1816.      cree  the  defendant  has  appealed  to  this  eourt,  and 
'"^'^^'^    the  validity  of  Finn's  location  forms  the  principal 

Taylor  .       .      , 

V.  question  m  the  cause. 
Walton.  fpjj^  report  of  the  surveyor,  which  is  found  in  the 
record,  is  defective  and  unsatisfactory.  He  has  nei- 
ther placed  Harrodsburgh  nor  the  dividing  ridge  on 
the  plat ;  the  court  is  under  the  necessity  of  supply- 
ing these  defects,  as  far  as  they  can  be  supplied, 
from  other  testimony  which  appears  in  the  record. 
From  that  testimony  it  appears,  that  the  ridge  must 
extend  from  some  point  below  Finn's  entry,  up  the 
creek  near  which  it  is  made,  now  called  Long  Lick 
Creek ;  and  that  the  trace  leading  up  that  creek  was 
a  trace  leading  from  Cox's  station  to  Harrodsbui^h. 
The  inference  seems  inevitable  that  Harrodsburgh 
lay  eastward  from  this  location,  since  the  trace  lead^ 
ing  up  the  creek  to  Harrodsburgh  took  that  direc- 
tion. The  testimony  must  be  understood  as  showing 
.  that  in  going  up  the  Long  Lick  Creek  you  approach 
Harrodsburgh- 

This  is  a  material  fact  in  the  inquiry  we  are  mak- 
ing. Harrodsburgh  is  admitted  to  have  been  a  place 
of  general  notoriety,  as  are  Chaplin's  fork,  and  the 
creek  called  for  in  Finn^s  location.  The  dividing 
ridge  between  Chaplin's  fork  and  the  waters  of 
Beech  fork  is  also,  of  necessity,  a  place  of  notoriety, 
since  the  waters  it  divides  are  so. 

The  first  call  of  Finn's  entry  is  for  this  dividing 
ridge ;  a  general  call  for  the  ridge  would  be  certain- 
ly too  vague ;  but  the  land  must  lie  on  some  part  of 
it,  and  we  must  look  to  other  calls  of  the  entry  to 
ascertain  on  what  part.    It  is  to  be  about  one  and 
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sa  half  miles  north  of  a  buffalo  lick,  on  a  creek  wa-      1«16. 
ter  of  the  Beach  fork.  ^'11?''^!^^ 

Taylor 

The  question,  whether  this  buffalo  lick  was,  on  ^  v. 
ihe  13th  of  May,  1780,  a  place  of  such  notoriety  as 
to  instruct  a  subsequent  locator  how  to  find  Pinn^s 
beginning,  is  one  of  some  doubt.  The  degree  of 
proof  which  can  now  be  adduced,  and  ought  now  to 
be  required,  respecting  such  a  fact,  must  be  affectr 
ed  by  many  circumstances.  The  contiguity  of  sta- 
tions, the  number  of  persons  who  frequented  that 
particular  part  of  the  country,  and,  above  alL,  the 
lapse  of  time,  will  have  their  influence. 

Richard  Stephens  deposes  that  he  had  travelled 
Poweirs  trace,  which  leads  up  the  Long  Lick  fork, 
three  times ;  understood  there  was  a  lick  at  the  place. 
and  thinks  he  was  at  it,  but  was  not  much  acquaint- 
ed with  it 

Edward  Willis  became  acquainted  with  this  lick 
jn  1781  or  1782;  there  were  several  other  licks  on 
the  same  creek,  but  this  was  the  largest  and  most 
frequented.  Its  reputed  distance  from  Harrods- 
burgh  was  better  than  twenty  miles. 

Joseph  Willis  hunted  a  good  deal  in  that  part  of 
the  country,  and  knew  this  lick.  Never  knew  but 
one  buffalo  lick,  though  there  are  a  number  of  small 
licks.    Its  reputed  distance  from  HaiTodsburgh  was 

upwards  of  twenty   miles,  but  does  not   recollect 

whether  it  was  a  place  of  notoriety  in  1780. 
John  Gritton  calls  it  a  buffalo  lick,  and  has  been 

^uainted  with  it  ever  since  the  month  of  June,  in 

Aeyear  1780.     Its  reputed  distance  from  Harrods- 

kurgh  was  from  twenty  to  twenty-five  miles.     There 

^^  I.  T 
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1916.  are  several  other  small  licks  on  die  creeks  and  onei, 
a  tolerable  large  one,  lying  on  the  south  fork,  a  dif-^ 
ferent  creek  from  Long  Lick ;  but  no  other  than  thia 
was  called  a  buffalo  lick.  In  a  subsequent  part  of 
his  deposition  he  is  asked  whether  this  li^k  was  a 
place  of  notoriety  in  1780,  and  answered,  that  he 
knew  nothing  about  it  at  that  time.  This  must  be 
intended  for  the  month  of  May,  1780,  one  month 
sooner  than  the  date  of  his  knowledge,  or  is  a  po-* 
sitive  contradiction  to  his  first  assertion. 

James  Raig  says,  that  this  lick  was  generallj 
known  by  the  hunters  about  Harrodsburgh,  prior  to 
the  month  of  May,  1780;  that  he  encamped  at  it 
with  three  hunters,  in  the  summer  of  1776,  and  himt-i 
ed  about  there ;  that  there  are  several  other  licks  (m 
the  neighbourhood,  but  no  other  buffalo  lick ;  that 
its  reputed  distance  from  Harrodsburgh,  in  1781  or 
1782,  was  about  25  miles. 

This  is  all  the  testimony  respecting  the  notorietj 
of  the  buffalo  lick  called  for  in  Penn's  entiy.  Did 
the  validity  of  this  entry  depend  solely  on  the  hoUk^ 
riety  of  the  lick,  a  court  would  find  some  difficulty  in 
pronouncing  it  too  obscure  an  object  to  be  aotioed  by 
subsequent  locators. 

But,  admitting  that  the  hck  wants  sufficient  noto* 
riety  to  fix  of  itself  the  place  of  Penn^s  entry,  stUl^ 
it  must  be  allowed  to  be  an  object  easily  found  and 
easily  distinguished,  by  those  who  are  brought  into 
its  neighbowhood  by  the  other  descriptive  parts  of 
the  entry.  Let  us,  then,  inquire,  whether  this  entij 
does  contain  such  description  as  would  ccxidiict  e 
fUbsequent  locator  into  its  neighbourhoodi 
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The  lick  is  withb  a  mile  and  a  half  of  the  divid-      1816. 
mr  ridge,  on  the  south  side  of  that  ridge,  and  on  a   ^^^^^^"^^ 
creek  water  of  Beech  fork.      This    description,    _  t. 
which,  though  not  expressly,  is  substantially  given, 
precisely  fits  Long  Lick  Creek,  and  fits  no  other  creek. 
The  location  calling  to  begin  a  mile  and  a  half  north 
of  the  lick,  which  lies  on  the  creek ;  it  is  sufficiently 
apparent  that  no  creek  is  crossed  between  the  lick 
and  the  place  on  the  dividing  ridge,  called  for  by 
Finn^B  entry :  consequently,  the  lick  must  lie  on  the 
^reek  nearest  this  dividing  ridge.     This  is  what  has 
been  raice  called  Long  Lick  Creek,  but  which  was 
then  without  a  name,  and  could  be  designated  only 
fay  description.     A  subsequent  locator  searching  for 
thisfick,  would  look  for  it,  then,  on  Long  LickCreek« 
He  is  informed  by  the  entry,  that  it  lies  on  a  creek 
so  described  as  to  be  completely  ascertained,  about 
twenty-five  miles  from  Harrodsburgh.     The  part  of 
that  creek,  thto,  which  lies  about  twenly-five  miles 
frDmHarrodsburgh,is  the  place  where  he  must  search 
for  this  lick.     Walton  and  Hundly  state  in  their  en- 
tries, that  Powell's  trace,  which  leads  from  Cox's  sta- 
tion to  Harrodsburgh,  and  which  arrives  at  Long  Lick 
Creek  a  short  distance  above  this  lick,  goes  up  the 
creek  five  or  six  miles.     James  Ray  says,  that  the 
trace  leads  nearly  to  its  head ;  and  the   surveyor  in 
Ills  report  states,  that  it  leads   quite  to  its  head. 
Long  Lick  Creek,  then,  heads  between  Harrodsburgh 
ttid  this  lick,  and  is  the  creek  on  which  the  buffalo 
Bti  must  Ke.     The  entry  tells  us,  it  lies  twenty-fivQ 
ittleft  from  Harrodsburgh, 
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1816.  If  an  object  be  called  for  as  lying  on  a  creek,  s& 

described  as  to  be  distinguished  and  ascertained^ 
twentj-five  mile»  from  a  given  place  of  general  no- 
torietjf  which  object  has  disappeared  or  cannot 
be  found,  it  ia  understood  to  be  settled,  in  Ken* 
tucky,  that  such  location  is  not  void  for  uncertainty, 
but  is  to  be  surveyed  at  the  distance  of  twenty>£ye 
miled  along  the  creek,  from  the  place  of  departure. 
If  the  object  be  found  and  be  identified^  especially  if 
it  be  such  an  object  as  would  readily  attract  atten- 
tion, and  be  easily  distinguished,  eifoctness  in  the  dis^ 
tance  is  not  required.  On  such  occasions  the  dis- 
tance was,  in  fact,  seldom  measured  by  the  locator, 
and  could  not  be  measured  in  a  straight  line  without 
the  aid  of  a  surveyor.  The  locator,  in  estimating; 
distances,  where  they  are  considerable,  is  governed 
by  general  computation ;  and  this  is  known  to  sub- 
sequent locators.  Exactness  of  distance,  then,  is  ii»- 
troduced  for  the  purpose  of  giving  certainty  to  lo^^ 
cations,  wliich  can  by  no  other  means  be  rendered 
certain.  Where  the  object  called  for  is  easily  found 
and  identified,  the  want  of  precision  in  distance  will 
not  defeat  the  location,  unless  the  difference  betweca 
the  actual  and  estimated  distance  be  such,  as  to  mis- 
lead subsequent  locators* 

James  Ray  says,  that  the  estimated  distance  from 
Harrodsburgh  to  the  mouth  of  Hanger  run  was  27 
or  30  miles,  and  that  the  lick  was  about  three  miles 
nearer  than  the  mouth  of  Hanger  run  to  Harrods- 
burgh. James  Ray  says,  that  the  estimated  distance 
from  Harrodsburgh  to  the  lick  was  about  25  miles^ 
and  that  it  lies  three  or  four  miles  above  the  juDction 
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of  the  Beech  and  Chaplin  forks.     Several  witnesses      lai^ 
depose,  that  the  estimated  distance  from  Harrods- 
Imrgh  to  this  lick  was  upwards  of  twenty  miles. 
The  distance  has  been  measured,  and  is  in  a  straight 
line  twenty  miles  and  one  quarter  of  a  mile. 

If  this  difference  of  distance  could  in  such  a  case, 
when  unaided,  aifect  the  entry,  yet  there  are  other 
circumstances  w^hich  relieve  it  from  this  difficulty. 

From  the  lick  to  the  mouth  of  the  creek  on  which 
it  must  lie,  cannot,  in  a  straight  line,  amount  to  two 
nules.     Measured  along  its  meanders,  the  distance  is 
dhout  three  miles.     This  fact  is  ascertained  by  tl)e 
surveys  made  of   the  two  entries.     The   farthest 
point,  then,  of  this  creek  from  Harrodsburgh,  cannot, 
in  a  straight  line,  exceed  twenty-two  miles.     But  the 
iick  lies,  not  ^t  the  mouth  of  the  creek,  but  on  the 
creek.     The  locator  must,  then,  search  for  it  up  the 
creek,  and  nearer  to  Harrodsburgh.     The  extent  of 
this  search  for  such  an  object  as  a  buffalo  lick,  an 
object,  to  which  he  must  be  led  by  traces  of  the  buf- 
falo, which  are  in  themselves  so  vi3iblc,  so  distinguish- 
able, so  readily  found,  cannot,  without  totally  disre- 
garding the  whole  system  of  Kentucky  decisions,  be 
pronounced  too  great  a  labour  to  be  imposed  on  a 
subsequent  locator.     He  is  brought  to  the  mouth  of 
a  creek,  on  which  the  object  for  which  he  searches 
iics:  the  object  must  lie  up  that  creek,  and  cannot  lie 
^r  from  its  mouth.     It  is  an  object  discernible  and 
^listinguishable  at  a  distance,  and  calculated  from  its 
i^Qtture  to  engage  attention.     He  is  within  two  miles 
it  on  a  straight  line,  and  within  three  miles  pursu- 
the  meanders  of  the  creek ;  if  he  does  not  find 
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1816.  it,  it  is  to  his  own  indolence,  not  to  the  obscurity  of 
the  object  or  the  difficulty  of  the  search,  that  th^ 
blame  attaches. 

The  lick  being  found,  thete  is  no  difficulty  in  as^ 
certaining  its  identity.     The  witnesses  certainly  say^ 
that  there  are  many  other  licks  on  the  same  creek^ 
itnd  the  surveyor  has  laid  down  two  others ;  but  they 
also  say,  that  no  other  lick  was  a  buffalo  lick.  It  has 
been  stated  and  argued  at  the  bar,  that  although 
licks  are  of  very  different  dimensions,  and  the  dif- 
ference  is  immense  between   the  extremes,  yet  the 
gradations  approach  each  other  so  nearly,  that  thd 
«xact  line  between  them  can  scarcely  be  drawn^ 
Admitting  this  to  be  true,  yet  there  are  licks  which 
are  indubitably  buffalo  licks,  there  are  others  which 
are  as  indubitably  deer  licks.     Now,  the  witnesses 
pronounce,  positively,  that  this  is  a  buffalo  lick,  and 
that  the  others  are  deer  licks.      In  addition  to  this# 
it  is  nearest  to  the  mouth  of  the  creek,  and  farthest 
from  Harrodsburgh ;   consequently,  it  is  nearer  the 
distance  required  by  the  location.      There  is  no 
doubt,  then,  respecting  the  identity  of  this  lick. 

The  lick  called  for  in  Pinn^s  entry  being  found  and 
identified,  there  can  be  no  difficulty  in  finding  his 
land.  It  lies  one  and  a  half  miles  due  north  of  this 
lick,  on  the  dividing  ridge.  The  place  at  which  the 
mensuration  is  to  commence  being  ascertained,  the 
rules  established  in  Kentucky  will  give  form  te 
the  land,  and  direct  the  manner  of  making  the 
survey. 

It  is  the  opinion  of  this  court,  that  the  decree  oT 
the  circuit  court  is  erroneoust  and  oug^t  to  be 
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Teraed;  and  that  the  cause  be  remanded  to  that      1816. 
court,  with  directions  to  order  the  land  claimed  by   ^"^f^^^ 
Ae  appellant  to  he  surveyed  conformably  to  his  lo-        t. 
cation.     In  doing  this,  a  poiirt  will  be  taken  one  mile       ^^* 
and  a  half  due  north  of  the  buffalo   lick  mentioned 
in  Pinn^s  entry,  from  which    a  line  is  to  be  ex- 
tended east  and  west,  to  equal  distances,  until  it 
ihall  form  the  base  of  a  square  to  contain  2,000  acres 
of  land,  which  is  to  lie  north  of  the  said  line. 

Decree  reversedt 


(CHANCERY.) 

J.  &  T.  BaRR  v.  LaPSLEY  £T  Ah. 

^  ^[uettiMi  vnder  at  bill  in  equity,  to  obtaio  a  specific  perfonnance  of 
an  alleig^  apreement  to  receive  a  quantity  of  cotton  bagg^g,  at  a 
price,  in  satiafaction  of  certain  judgments  at  law.    BiD 


Appeal  from  the  circuit  court  of  the  district  of 
^i^lumbia.     This  cause  was  argued  by  Jones,  for  the 
'^^pellants  and  complainants,  and  Harper,  for  the  re- 
^^j>ondent8  and  defendants. 

JoHvsoN,  J.,  delivered  the  opinion  of  the  court       March  ^ 
The  object  of  this  bill  is  to  obtain  a  specific  per- 
mance  of  an  alleged  agreement  to  receive  a  quan* 
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1816.  tity  of  cotton  bagging,  at  a  specified  price,  in  satis* 
faction  of  certain  judgments  at  law.  The  defendantar 
deny  that  the  circumstances  proved  ever  rendered 
the  agreement  final  and  obligatory  upon  them ;  aiid 
this  is  the  principal,  perhaps  the  only,  question  tho 
case  presents. 

It  appears  that  the  complainants  were  indebted  to 
one  West,  who  assigned  this  debt,  (then  unliquida- 
ted,) together  with  the  residue  of  his  estate,  to 
Lapsley  et  al.;  that  Lapsley  liquidated  the  debt 
with  the  Barrs,  and  took  their  notes  payable  at  dif- 
ferent periods,  making  up,  together,  the  amount  due. 
These  notes  haying  become  due,  and  judgment  be- 
ing recovered  on  some  of  them;  in  October,  1811^ 
the  Barrs  addressed  a  letter  to  Lapsley,  in  whicb 
they  offer  to  pay  him  in  cotton  bagging,  at  thirtjr* 
three  cents  per  yard,  by  instalments,  at  certain  pe* 
riods.  On  the  17th  of  December,  in  the  same  yeaPf 
Lapsley  answered  their  communication,  and  the  fol- 
lowing words,  contained  in  that  letter,  are  all  that 
the  court  deem  material  to  the  point  on  which  they 
propose  to  found  their  decision.  "  We  are  willing 
to  take  cotton  bagging  in  liquidation  of  the  thTee 
last  notes,  delivered  at  the  period  you  propose,  but 
not  at  the  price  you  offer  it"  "  We  expect  that  you 
give  us  satisfactory  accounts  for  the  punctual  per- 
formance of  your  engagements,  and  to  this  eflfect 
we  shall  direct  Mr.  M*Coun,  to  whom  we  propose  to 
write  by  the  next  maiV^  On  another  passage  of  this 
letter,  and  a  letter  written  by  West,  on  the  1 8th  of 
December,  it  has  been  contended,  that  certain  con- 
ditions were  imposed  upon  the  Barrs,  whieh  it  wai 
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bcumbent  upon  them  to  comply  with,  before  they  1816. 
could  claim  the  benefit  of  the  offer  contained  in 
Lapsley's  letter.  But,  as  the  opinion  of  this  court 
is  made  up  on  a  ground  wholly  unaffected  by  this 
question,  we  deem  it  unnecessary  to  notice  this  point 
It  appears  that  Lapsley  never,  in  fact,  instructed 
JtfCoun  on  the  subject  of  this  letter  of  the  17th  of 
December.  But  Warfield,  the  agent  of  the  Barrs, 
^who  were  absent  from  home  on  the  receipt  of  that 
letter,)  supposing  his  principals  to  be  refen*ed  to 
M<]!oun  as  the  authorized  agent  of  Lapsley,  notified 
to  him  the  acceptance  of  Lapsley^s  offer,  and  re- 
mained under  the  impression  that  the  agreement 
had  become  final,  notwithstanding  M^Coun^s  declin- 
ing, altogether,  to  act,  for  want  of  instructions. 
Lapsley,  on  the  other  hand,  alleges,  that  the  notifica- 
tion of  acceptance  ought  to  have  been  made  to  him« 
self,  and  assigns  the  want  of  an  answer  from  tha 
Barrs  as  his  reason  for  never  having  given  instruc- 
tions to  MKDoun. 

This  state   of  facts  presents  an  alternative    of 

extreme  difficulty.     On  the  one  hand,  Lapsley,  by 

Writing  that  he  shall  direct  M*Coun  by  the  next 

mail,  plainly  pointed  to  a  mode  of  expediting  the 

conclusion  of  the  agreement,  through  the  agency  of 

3-  representative  on  the  spot,  and  when  he  intimated 

Hi^  mtention  to  write  by  the  next  mail,  showed  that 

it  was  not  his  intention  to  await  Barr^s  answer.     This 

well  calculated  to  delude  Barr  into  the  idea  that 

psley  would  recognise    no  notification  but  that 

"^^liich  should  be  made  to  M'Coun.     On  the  other 

^^nd,  how  far  could  MCoun,  unempowered,  unin-' 

Vol.  I".  Vf 


▼. 
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1816.  structed  as  he  wad,  legally  act,  to  bind  Lapsley  hf 
his  acceptance  of  the  notification  ?  Or,  if  he  had 
received  instructions  from  Lapsley,  what  obligatioo 
^^^9^*  was  he  under  to  have  undertaken  the  agency  ?  Un- 
der the  pressure  of  this  dilemma,  there  is  but  one 
principle  to  which  the  court  can  resort  for  a  satisfac* 
tory  decision.  Somethii^  remained  for  Barr  to  do«. 
The  notificatioflf  of  his  acceptance  was  necessary  to 
fasten  the  agreement  upon  Lapsley.  For  this  pur- 
pose, he  very  rationally  addressed  himself,  in  the 
first  place,  to  M<]!oun ;  and  the  reference  to  Laps* 
ley's  letter  would  have  beerr  a  sufficient  excuse  for 
not  returning  an  answer  until  a  reasonable  time  had 
elapsed  for  MC!oun  to  receive  the  expected  commu- 
nication from  Lapsley.  But  when  he  found  M^^oua 
uninstructed,  and  unwilling  to  act  under  the  letter 
addressed  to  Barr,  his  course  was  plain  and  une* 
quivocal.  A  letter  to  Lapsley,  transmitted  by  Hj^/r 
mail,  would  have  put  an  end  to  all  doubt  and  diffi- 
culty. This  is  the  method  he  ought  to  have  pursiH 
ed,  and  for  not  having  pursued  this  course,  we  are 
of  opinion  that  the  bill  was  properly  dismissed  be^ 
low.^ 

Decree  affirmed.' 

a  In   Eagland    the    court  of  but  is  to  be  made  complete  by 

chanceiy  will  not,  in  ^neraT,  en*  snbaequent  acts,  withoot  which  it 

tertain  a  bill  for  a  specific  perform-  would  be  deemed  impehSeot   at 

ance  of  contracts  ibr  the  sale  of  law.    3  MIc,  383.  Buxton  t.  Lis* 

chattels,  or  |Which  relate  to  roer-  ter  e€  al.      1  Fere  WUL  570. 

diandiae,  but  leaves  the  parties  to  Bunb,   135.    IS  Vtt»  jun.   161w 

their  remedy  at  law,  where  it  is  The  ground  upon  which  a  specific 

• 

much  more  elpeditious.  One  performance  is  refused,  in  these 
exception  to  this  general  rule  is  oases,  is,  that^an  adequate  rAnedj 
where  the  agreement  is  aot  finali    exists  at  law»    where  damagee 
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imy  be  racoFered,  and  thftt  the    bond  which  had  been  ftnrfeited,  Ibv  ]Q|g^ 

falne  of  merchandise  Tmriet  so    not  transferring  stock  at  a  giren  v,^%^-^ 

■noh  mt  difierent  times*  and  on*    day,  according^  to  his  agreementf  Danforth't 
dar  diffarent  circnmstanoes,  as  to    the  English  coiut  of  chanceiy 


leader  it  frequently  unjust  tocom-  decreed  him  to  transfer  the  stock     vrcj^ia^ 

pal  a  specific  peifimnance.     But  in  specie,  and  to  account  for  all 

where  the  qnestioD  was,   upon  dindends  accrued  since  he  ought 

•kal  lane  a  party  aboald  be  re-  to  hare  transferred  it.    2  Fenk 

iered  againrt  the  penalty  of  a  394.    I  Brg.  Pari.  Com.  193. 


CLOCAL  LAW.) 

I 

Danforth^s  Lessee  v.  Thomas. 

■  Uaaet  of  assembly  of  North  Carolina,  passed  betureenthe  year  1719 
and  1789,  aroids  all  entries,  surveys,  and  grants  «f  lands  set  apart 
lor  the  Cherokee  Indians,  and  no  title  can  be  thereby  acquired  to 
sudi  lands. 
Tbe  boundaries  of  the  resenration  hare  been  altered  by  successive 
treaties  with  the  Indians,  but  U  teem*  that  the  mere  extinguishment 
of  tfieir  title  did  not  subject  the  land  to  appropriations,  unless  eX* 
(feaslyauthoriied  by  the  legislature. 

Error  to  the  circuit  court  for  the  district  of  East 
*TeDnessee.  This  cause,  depending  mainly  on  the 
same  principles  with  the  preceding  case  of  Preston 
>.  Browderf  was  argued  by  Key  for  the  plaintiff, 
stnd  by  Jones  for  the  defendant  in  error.  The  factfir 
^re  fully  stated  in  the  opinion  of  the  court 


41  Ante,  p.  1 1 


•7. 


BlarphSth. 
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Todd,  J.,  delivered  the  opinion  of  the  court  a^ 

follows : 

This  was  an  action  of  ejectment  brought  by  the 
Thomas,  plaintiff  in  errQr  against  the  defendant  in  error.  On 
the  trial  of  the  cause  in  the  circuit  court,  (t  appear-, 
ed  from  evidence  that  the  land  in  controversy  was 
situate  in  the  tract  of  country  lying  south  of  Hoi- 
ston  and  French  broad  river,  and  between  the 
rivers  Tennessee  and  Big  Pigeon,  the  Indian  title  to 
which  was  extinguished  by  the  treaty  of  Holstcm. 
The  plaintiff  claimed  by  virtue  of  a  grant,  issued 
by  the  state  of  North  Carolina,  bearing  date  the 
26th  of  December,  1791.  The  defendant  claimed 
under  a  grant  from  the  state  of  Tennessee,  bearin|p 
date  the  2d  of  January,  1809.  The  defendant^  bj. 
his  counsel,  objected  to  the  grant  under  which  thi{ 
plaintiff  claimed  title  being  admitted  i(i  evidence,  on 
the  ground  that  it  was  for  land  which  the  laws  oi 
North  Carolina  had  prohibited  from  being  entered^ 
surveyed,  or  granted.  The  court  sustained  the  ob- 
jection, and  prohibited  the  grant  from  going  in  evi- 
dence to  the  jury;  whereupon  a  verdict  and  judg* 
jrnent  was  rendered  in  favour  of  the  defendant  A 
bill  of  exceptions  was  taken  to  the  opinion  of  the 
court,  and  the  cause  was  brought  up  to  this  court  by 
writ  of  error. 

The  correctness  of  the  opinion  of  tlie  circuit  court 
depends  on  tlie  sound  construction  of  the  act  of  the 
general  assembly  of  the  state  of  North  Carolina, 
passed  in  1783,  c.  2.  s.  5  and  6,  whereby  the  lands, 
within  certain  limits  therein  designated,  (including 
the  lands  in  controversy)  are  resented  for  the  Che- 
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vokee  Indians,  and  the  citizens  prohibited  from  enter-*      isie. 
ing  and  surveying  lands  within  those  limits.     It  is    ^"^^^^^ 
contended,  on  the  part  of  the  plaintiff,  that  this  act     Lessee 
cannot  be  construed,  nor  did  the  legislature  mean  to    xbqmafc 
give  the  Indians  a  right  of  property  in  the  soil,  but 
merely  the  ttse  and  enjoyment  of  it     That  the  suc- 
ceeding legislatures,  by  the  acts  of  1784,  1786,  and 
1789,  have  changed  this  reservation  for  the  use  of 
the  Indians,  and  given  unlimited  access,  for  the  pur^ 
poses  of  making  entries  and  surveys  ^^  to  all  lands 
not  before  specially  located,^'  and  to  ^^all  vacant 
lands^^  within  the  limits  of  the  state.     Consequently, 
locations  could  be  made,  and  grants  issued  to  perfect 
titles  of  lands  lying  within  the  limits  of  the  Indian 
reservation. 

Whether  the  legislature  had  the  power,  or  intend- 
ed to  give  the  Indians  a  right  of  property  in  the  soil, 
or  merely  the  use  and  enjoyment  of  it,  need  not  be  in- 
quired into,  nor  decided,  by  this  court ;  for  it  is  per- 
fectly clear,  that  the  5th  section  of  the  act  of  1783^ 
c.  2.,  prohibits  all  persons  from  making  entries  or 
surveys  for  any  lands  within  the  bounds  set  apart 
for  the  Cherokee  Indians,  and  declares  all  such  en- 
tries and  grants  thereupon,  if  any  should  be  made, 
utterly  void.  They  had  the  power,  and  have  de-r 
clared,  unequivocally,  an  intention,  to  prohibit  entries 
from  being  made  within  those  reservations.  The 
several  acts  of  1784,  1786,  and  1789,  although  they 
contain  general  expressions,  which,  if  taken  singly, 
might  seem  to  sanction  entries  and  surveys  for  ^  all 
lands  not  before  specially  located,"  or  to  "  all  va- 
cant lands ;"  yet,  when  taken  together,  these  gene- 
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1816.      ral  expressions  must  be  controlled  by  the  restrictions 
^:^y^  and  prohibitions  as  to  the  reservations  for  the  Indian 
Leasee     tribes.    The  reasoning  used  in  the  case  of  Prestmi 
Tbomas.    V.  Browder,  applies  with  equal,  if  not  greater,  pro« 
prietj,  to  this  case.     And,  although  at  different  pe« 
nods  different  sections  of  these  reservations   have 
been  subjected  to  appropriation  bj  entries  and  sur-  - 
vejs,  it  has  been  in  consequence  of  the  several  trea- 
ties with  the  Indians,  hj  which  the  boundaries  of  the 
reservations  have  been  altered,  and  the  Indian  claim 
extinguished ;  but  it  is  believed,  that  the  mere  cut* 
iinguishment  pf  the  Indian  title  did  not  subject  the 
land  to  appropriation,  until  an  act  of  the  legislatura 
lauthorized  or  permitted  it.    Whatever  doubts  this 
court  might  entertain  on  this  subject,  were  they  now 
construing  these  laws  upon  the  first  impression,  that 
doubt  would  be  removed  on  a  view  of  the  case  of 
Avery  v.  Strother,  in  the  Reports  in  Conference,  p. 
431.,  decided  by  the  judges  of  the  supreme  court  of 
North  Carolina.     This  is  a  decisicMi  directly  in  pointy 
made  by  the  supreme  court  of  the  state,  construing 
the  laws  brought  into  the  view  of  this  court,  and  is 
decisive  of  this  case.     And,  as  this  court  have  been 
uniformly  disposed  to  pay  great  respect  to  the  deci- 
sions of  the  state  courts  respecting  titles  to  real  e&> 
iatc,  this  decision  has  its  full  influence  on  the  present 
question ;  and,  therefore,  the  judgment  of  the  circuit 
court  is  unanimouslv  affirmed  with  costs. 

Judgment  affirmedl 
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iste. 


The 
Aatonim 
(PRIZE.)  Johftimi. 


The  Antonia  Johanna* 


A  neutral  ship  was  chartered  for  a  yoya^  from  LondoD  to  St  Mi" 
chaels,  thence  to  Fayal,  thence  to  St  Petershurg^  or  any  port  in  the 
Baltic,  and  hack  to  London,  at  the  freight  of  1,000  guineas.  On 
her  passage  to  St  Michaels,  she  was  captured  and  hrought  into  the 
port  of  Wihnington,  N.  C.  for  adjudication.  A  part  of  the  cargo 
was  condemned,  and  part  restored. 

The  freight  was  held  to  be  chaigeahle  upon  the  whole  cargo,  as  well 
upon  that  part  restored  as  upon  that  condemned. 

Query,  Whether  more  than  a  pro  raia  freight  was  due  to  the  master  f 

Jl  seem*  that  the  property  of  a  house  of  trade  in  the  enemy's  country 
is  confiscable  as  prize  of  war,  notwithstanding  the  neutral  domioH 
ef  one  or  more  of  its  partners. 

Appeal  from  the  circuit  court  for  the  district  of 
North  Carolina.  This  was  the  case  of  a  Russian 
ship,  captured  on  the  2d  of  June,  1814,  by  the  pri- 
vateer Herald,  on  a  voyage  from  London  to  St.  Mi- 
chaels, and  brought  into  the  port  of  Wilmington,  N* 
C,  for  adjudication.  The  ship  was  chartered  by 
Messrs.  Burnet  &  Co.,  a  mercantile  firm  at  London, 
for  a  voyage  from  London  to  St  Michaels,  thence  to 
Fayal,  thence  to  St.  Petersburg  or  any  port  in  the 
Baltic,  and  thence  to  return  to  London,  at  the  stipu* 
kted  freight  of  one  thousand  guineas.  The  ship  and 
cargo  were  libelled  as  prize  of  war,  and,  upon  the 
hearing  in  the  district  court,  that  part  of  the  cargo 
which  was  not  claimed  was  condemned.  The  rest* 
due  of  the  cargo,  excepting  one  moiety  of  certain 
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1816;  packages,  claimed  on  behalf  of  Messrs.  Irens  & 
^■^j^^*^^  Burnett,  a  mercantile  firm  at  St  Michaels,  was  re-^ 
Anumia  stored.  The  whole  freight  was  decreed  to  be  paid 
to  the  master,  and  charged  exclusively  upon  the  pro- 
ceeds of  the  property  condemned,  and  the  moie^  of 
the  property  i^stored  to  Messrs.  tvens  &  Burnett 
From  so  much  of  this  decree  as  respected  the  con- 
troversy between  the  captors  and  the  claimants  of  the 
cargo,  an  appeal  was  interposed  to  the  circuit  court, 
where  the  decree  was  affirmed,  and  the  cause-  was 
brought,  by  appeal  from  the  latter  decree,  to  this 
court. 

Wheaton^  for  the  appellants  and  captors.  Thi 
cause  may  be  divided  into  three  branches : 

1st.  As  to  the  claim  for  the  three  invoices  of  goods 
shipped  by  Messrs.  Burnett  &  Co.  of  London,  to 
Messrs.  Ivens  &  Burnett,  of  St.  Michaels. 

2d.  As  to  the  remainder  of  tlie  cargo. 

3d.  As  to  the  order  respecting  the  fi'eight. 

1.  There  is  a  hostile  trade  which  will  affect  the 
property  engaged  in  it  with  confiscaticm,  as  com- 
pletely and  effectually  as  a  hostile  domicile  and  that 
without  regard  to  the  national  character  of  the  indi- 
vidual. Thus,  the  produce  of  an  estate  in  the  ene-^ 
my^s  country,  belonging  to  a  person  domiciled  in  » 
neutral  country,  is  liable  to  capture  and  condemna^ 
tion.*  This  principle  was  adopted  and  confirmed  by 
this  court,  in  the  case  of  Mr.  Bentzen,  a  Danish  sub- 
ject, resident  in  Denmark,  whose  claim  to  30  hogs- 

a  5  Rob.  30.  The  Fbocmx. 
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beads  of  sugar,  the  produce  of  an  estate  belonging  1816.«- 
to  him,  in  a  West  India  island  possessed  by  the  ene-  '  ^^^^f^^ 
my,  was  rejected,  and  the  property  condemned.^  So  ADtonia 
a  vessel  purchased  bonafiile  in  the  enemy^s  country, 
by  a  neutral,  continuing  in  her  former  trade,  Is  good 
prize.  And  the  property  of  a  house  of  trade  es- 
tablished in  die  enemy's  country,  though  some  of  the 
parlies  may  be  domiciled  in  a  neutral  country,  is  prize 
of  war/  ^pply  these  authorities  to  the  present 
case;  the  share  of  Mr.  Ivens  cannot  escape  the  same 
fate  with  that  of  his  partner  domiciled  in  London; 
the  partnership  is  domiciled  there,  and  his  interest  is 
80  mixed  up  with  hostile  interests,  that  it  cannot  be 
separated.  These  principles  were  recognised  by  a 
ieamed  judge  of  this  court,  in  the  first  circuit,  in  the 
case  of  the  St.  Jose  Indiano,'  the  decree  in  which 
was  acquiesced  in  by  the  counsel.  Their  general 
spirit  was  adopted  by  that  venerable  tribunal,  the 
continental  court  of  appeals  in  prize  causes,  and  ap- 
plied even  to  a  treaty  stipulation,  that  free  skips 
should  make  free  goods^  which  was  held  not  to  extend 
U^  a  trade  carried  on  by  a  neutral^  but  hostile  in  its 
J^ature.-^  2.  As  to  the  other  portioYis  of  the  cargo, 
evidence  to  restore  or  condemn  must  come,  in 
first  instance,  from  the  documentary  evidence  and 


b  Feb;  T.  1815. 

«  1  Rob.  1.  Tlie  Vigilantia.    4  Ri>b.  31.  The  Jemmy.    3  Rob.  41. 
Joog^  Amelia,  cited  ia  the  case  of  the  Portland. 

1  i2o6.  1.  The  case  of  Mr.  CoopmaD,  cited  iu  the  Vig^ntia*     £ 
.  251.  The  Susa.    3  Rob.  41.  The  Portland.    5  Rob.  302.  The 

Klassina. 
Cbum  of  Messrs.  Dyson,  Brothers,  &  Fennie. 

2  DaiL  34.  Darby  etal.  v.  the  brig  Estem. 


JollMUHk 
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ISia^.     the  examinations  in  preparatorio.    In  this  case,  thai 
"""^"^^^'^^  is  neither  suiBcient  for  condemnation,  nor  does  it  af-. 
Anionisi,     ford  satisfactory  gromids  for  imn^ediate  restitution ; 
farther  proof  ought,  therefore,  to  be  ordered.     3. 
The  neutraT  master  is  undoubtedly  entitled  to  his 
freight ;  but  this  is  not  to  be  charged,  eiclusiyely^ 
upon  the  property  condemned  and  ordered  to  be 
sold,  whilst  the  property  specifically  restored  es- 
eapea  the  burden  which  is  imposed,  solely  upo9 
the  ground  of  an  implied  performance  of  the  con- 
tract on  the  part  of  the  master.    The  law  says,  that 
capture  is  equivalent  to  deKvery  ;  it  does  not  say,  that 
eondemnation  only,  is  equivalent  to  delivery^  and  that^ 
therefore,  the  portion  of  the  cargo  restored,  shall  be 
charged  with  no.  part  of  the  freight     On  the  con- 
trary, in  a  case  where  the  cargo  had  been  unUVered, 
and  the  whole  was  restored  upon  the  original  eij* 
dence,  the  freight  was  held  to  be  a  charge  upon  the 
cargo,  though  it  was  not  carried  to  the  port  of  des- 
tination.'   But,  here,  a  pro  rata  freight  only,  ought 
to  be  allpwed  :  but  a  small  part  of  the  whole  voyage,L 
for  which  the  1,000  guineas  was  stipulated  to  be  paid^ 
was  to  be  performed  in  the  ser\'Ice  of  this  cargo^ 
which  was  to  be  delivered  s^t  St  Michaels.     Tlie 
master  was  not  bound  to  wait  longer  than  the  first 
adjudication;   indeed,  the  unlivery  completely  dis- 
mlved  the  contract  between  hioi  and  the  owners  of 
the  goods,  and  entitled  the  master  to  whaterer 
freight  he  might  have  earned  in  their  service.* 

g  3ilo&.  101.  TfaeRaceHone.  ^eeakotheMartbaand  the  Sb- 
miltoB,  in  a  note  to  the  tame  case. 

h  6  Rob.  231.  The  Hoffiiimgr.  1  Edwirtb,  ti6.  The  Friendi.  1 
Hob.  289.  The  Copeiiha|;en.    4  Bob.  71.  The  IsnJMSkk  Jaoobin^ 
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trostany  contrsu     1.  The  captors  camiot  now  ob*      isus. 
Ject  that  the  freight,  decreed  in  the  court  below  to 


be  paid  to  the  master,  was  unreasonable  in  itself,  or     Antonia 
not  chargeable  to  them.     They  have  acquiesced  in    ''***^*- 
this  part  of  the  decree,  and  it  has  been  definitively 
cairied  into  execution.     2.  The  goods  shipped  to 
Messrs.  Ivens  &  Burnett  of  St.  Michaels,  were  ship* 
ped  by  order,  and  on  account  and  risk  of  that  house 
sj[  trade.     The  claim,  the  documentary  proof,  and 
the  preparatory  examinations,  are  perfectly  consist- 
entf  and  establish  that  a  moiety  of  this  shipment  is 
the  property  of  that  house,  the  partners  of  which 
are  domiciled  in  a  neutral  country ;  they  must,  there- 
lore,  be  regarded  as  neutral  by  both  belligcrants, 
Miih  reference  to  the  trade  which  they  carry  on 
yniih  the  adverse  belligerant,  and  with  all  the  world. 
Mn  the  case  of  the  St.  Indiano,  it  was  insisted  that 
the  principle  of  condemnation  applied  in  cases  where 
a  partner  of  a  neutral  house  is  domiciled  In  the  enc- 
any's  country,  and  ships  to  such  house,  goods,  the 
jnanufacture  of  that  country;  but  the  position  was 
expressly  overruled.     Even  If  the  hostile  and  the 
neutral  house  here  consisted  of  the  same  partners, 
^and  the  shipment  was  made  from  the  hostile  to  the 
neutral  partner,  for  their  joint  concern,  it  would,  ne- 
vertheless, be  contended,  tliat  the  share  of  the  hos- 
tile partner  was   alone   subject   to   condemnation. 
However  sincere  and  profound  a  respect  is  felt  for 
the  learned  judges,  who  are  said  to  have  decided 
that  the  belligerant  character  of  one  partner  shall 
avail  to  condemn,  and  the  neutral  character  of  the 
other  fhall  not  avail  to  save,  where  the  house  hfts  a 
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1816.      domicil  both  in  the  neutral  and  belligerant  country; 
these  supposed  decisions  cannot  be  reconciled  with 


Antonia  the  dictates  of  justice^  or  the  principles  of  reason,  and 
it  is,  therefore,  believed  that  thejr  will  not  receive 
the  sanction  of  the  highest  judicial  tribunal  of  tlib 
country.  3.  No-  specific  ground  has  been  taken  bj 
the  captor^s  counsel,  to  support  the  appeal  as  to  the 
remaining  portions  of  the  cargo.  The  claims  are 
verified  by  the  documentary  evidence  showing  the 
goods  to  have  been  shipped  by  order,  and  for  the 
account  and  risk  of  persons,  subjects  of,  or  domiciledl 
in,  a  neutral  country. 

Wheaton^  in  reply.  1.  If  the  captors  have  impro- 
vidently  closed  the  door,  in  the  court  below,  upon  the 
question,  as  to  what  amount  of  freight  shall  be  paid 
to  the  master,  it  is  still  open  as  to  whether  any  porv 
tion  of  the  cargo  is  to  be  exempt  from  contributii^ 
to  the  payment  of  freight.  That  is,  emphatically,- a 
controversy  between  the  captors  and  claimants :  the 
master  has  nothing  to  do  with  it ;  he  has  been  paid 
his  freight,  and  gone  away.  The  bringing  in  the  ves- 
sel and  cargo  for  adjudication,  was  not  a  wrong  done 
by  the  captors  to  the  claimants,  who  may  ultimately 
prove  to  be  neutral ;  it  was  an  inconvenience  to  which 
the  latter  subjected  themselves  by  lading  their  goods 
in  the  same  vessel  with  enemy's  property;  and  it  is  not 
for  the  captors  to  indemnify  them  by  paying  the 
freight  of  the  neutral  claimants'  goods,  as  well  as 
those  which  have  become  the  property  of  the  cap- 
tors ^fire  belU.  2.  According  to  the  claimant's  coun- 
sel, the  shipments  by  Messrs.  Burnett  &  Co.  were 
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made  by  the  hostile  house,  as  the  agents,  and  bona      1816. 
^Jde  exclusively  on  the  account  and  risk  of  the  neu-   ^"^^C^ 
tral  house.     On  no  other  ground  whatever  can  this     Ant^a 
case  be  exti^acted  from  Uie  principle  of  the  St.  In* 
diano ;  and,  upon  that  ground,  the  whole  of  the  pro- 
perty ouglit  to  be  restored,  according  to  the  limita- 
tions of  the  principle  stated  by  the  learned  judge  in 
the  case  of  the  St  Indiano.    It  is  the  domicil  of  the 
house,  and  the  nature  of  its  trade,  and  not  the  belli- 
gerant  character  of  one  of  the  partners,  that  avails 
to  condemn :  And  it  is  a  doctrine  that  mav  be  vin- 
dicated  upon  every  principle  of  reason  and  justice. 
Upon  what  principle  is  the  property  of  a  neutral 
subject,  personally  domiciliated  in  the  enemy's  coi\n- 
try,  liable  to  condemnation  ?     Not  upon  the  ground 
that  his  original  national  character  is  lost,  but  that 
His  property  is  undistinguishably  incor[>orated  with 
tliat  of  the  enemy,  and  employed  exclusively  in  ear- 
thing' on  his  ti-adc,  and  strengthening  his  resources. 
l€  not  the  property  of  a  house  of  tfadc,  establish- 
ed in  the  enemy's  country,  wheresoever  the  partners 
TUay  reside,  in  the  same  predicament  ?  It  is  believed 
that  the  decisions  cited  to  support  these  principles, 
"^ill  be  sanctioned  by  this  tribunal ;  that  they  are 
<:iorollaries  from  the  rules  of  prize  law  which  have 
already  been  sanctioned  by  it ;  that  they  are  sup- 
(Dorted  by  all  the  analogies  of  that  law,  and  are  es- 
sential to  its  perfection  as  a  system  of  jurisprudence 
impartially  administered  between  belligerants  and 
rieutrals.     The  interest  which  a  power  at  war  has 
in  maintaining  the  principles  of  these  decisions,  is 
^livious.    What  interest  has  a  fair  and  just  neutral 
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1816.  in  contesting  it  ?  His  subjects  may  cany  on  theif 
^^^'^^^^^  usual  trade  through  its  accustomed  channels,  im-' 
AntoDia  touched  by  the  flames  of  war  spreading  on  every 
^'^^^^  side.  Do  they  wish  to  export  their  commodities  td. 
the  enemy's  country  ?  They  may  consign  them  to 
commission  merchants  there,  or  to  their 'own  super- 
cargoes on  board.  Do  they  wish  to.  import  the  prcH 
ductions  of  the  enemy's  country  into  their  own? 
They  may  purchase  them  by  the  same  instrumeaie 
tality.  Do  they  wish  to  become  the  carriers  of  both 
to  every  region  of  the  globe  ?  They  may  dd  it  with 
impunity.  A  neutral  merchant  cannot,  therefore« 
wish  to  be  a  partner  in  a  house  of  trade  in  the  eiie* 
my's  country,  unless  for  the  purpose  of  lending  hkr 
national  character  as  a  shield  against  the  just  rightl 
of  tlie  other  belligerant.  It  is  by  a  more  rempt^ 
application  of  the  same  principle  now  contended  foFf 
that  the  property  of  persons  taken  in  breach  of 
blockade,  as  contraband  of  war,  or  sailing  under  an 
^lemy's  license,  is  liable  to  be  considered  as  enemj^s 
property,  pro  hac  vice.  It  is  taken  adhering  to  tho 
enemy,  clothed  with  his  character,  and  inseparably 
blended  with  his  interests.  This  rule  is  precisely 
settled  by  the  positive  adjudications  of  the  British 
prize  courts,  and  there  is  reason  to  believe  is  prac- 
tised in  those  of  France  and  other  countries.  It  k 
not  one  of  those  interpolations  into  the  code  of  pub* 
Ijc  law,  of  which  that  great  civilian,  by  whom  it  is 
expounded,  has  been  accused.  This  is  not  like  the 
rule  which  prohibits  to  neutrals,  in  time  of  war,  all 
trade  not  open  in  peace ;  nor  like  the  rule  which  de« 
diare9  whole  coasted  and  countries  in  a  state  of  bloc^- 
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ado,  without  investing  or  besieging  a  single  port;      1816. 
nor  like  that  which  extends  the  infection  of  contra-   ''^^^'^^^^ 

The 

band  to  a  return  voyage ;  nor  that  which  swells  the  ADtonia 
list  of  contraband,  with  every  article  however  re- 
motely useful  in  war.  Nor  is  it  a  rule  of  recent  in- 
vention ;  at  least,  there  is  no  evidence  that  the  cased 
mentioned  in  the  Vigilantia  were  decided  contrary 
to  the  practice  and  opinions  maintained  by  the  Bri- 
tish courts  of  prize,  when  this  country  was  a  portion 
of  the  British  empire.  3.  The  remaining  claims  a.^ 
said  to  be  verified  by  the  papers  found  on  board. 
But  how  are  these  papers  verified  ?  It  is  well  known 
that  papers  are  a  mere  dead  letter,  unless  supported 
by  the  testimony  of  living  witnesses.  When  it  is 
considered  that  the  cargo  was  laden  in  the  enemy'* 
country,  and  the  papers  put  on  board  by  enemy 
shippers,  only  one  of  whom  the  master  knows  any 
thing  about,  so  as  to  be  able  to  swear,  even  as  to  his 
belief,  it  is  not  too  much  to  say,  that  this  part  of  the 
case  requires  farther  proof  to  justify  restitution  of 
the  goods  as  claimed. 

Story,  J.,  delivered  the  opinion  of  the  court,  and,  March  atb. 
after  stating  the  facts,  proceeded  as  follows : 

Upon  the  argument  no  specific  objection  was  ta- 
ken to  the  restitution  of  any  of  the  property  claimed, 
Oxcepting  that  included  in  the  claim  of  Messrs.  Ivens 
&  Burnett.  This  shipment  was  made  by  Messrs. 
Burnett  &  Co.  of  London,  to  Messrs.  Ivens  &  Bur- 
nett of  St.  Michaels,  and  the  invoices  declare  the 
goods  to  be  by  order,  and  for  account  and  risk,  of  the 
latter  gentlemen.    It  is  contended,  in  behalf  of  the 
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1816.      captors,  that  both  houses  are  composed  of  die  same 
^"^^^^^  persons,  viz,  William  S.  Burnett,  who  is  doftnciled  at 
Antonia     London,  and  William  Ivens,  who  is  domiciled  at  St. 
Michaels ;  and  that  the  documentary  evidence,  and 
private  correspondence,  show  that  the  shipment  waft 
made  on  account  of  the  hostile  house.     If  the  fact  of 
the  identity  of  the  two  houses  were  material  to  a  de- 
cision of  the  cause,  it  might  furnish  a  proper  ground 
for  an  order  for  farther  proof.     But  admitting  the 
fact  to  be  as  the  captors  contend,  we  are  satisfied 
that  it  can  be  of  no  avail  to  them.     It  is  clear,  fh>m 
the  whole  documentary  evidence,  that  this  shipment 
was  not  made  on  the  account  and  risk  of  the  hostile 
house,  but  bona  fide  on  the  account  and  risk  of  the 
neutral  house.     It  does  not,  tlierefore,  present  a  case 
for  the  application  of  the  principle,  that  the  propeiv 
ty  of  a  house  of  trade  in  the  enemy's  country  is  coD^ 
demnable  as  prize,  notwithstanding  the  neutral  do* 
micil  of  one  of  its  partners.     On  the  contrary,  it  pre- 
sents a  case  for  the  application  of  the  ordinary  prin- 
ciple which  subjects  to  confiscation,  Jure  beUi^  the 
share  of  a  partner  in  a  neutral  house,  where  his  own 
domicil  is  in  a  hostile  country.    And,  on  tliis  yiew,  the 
decision  of  the  circuit  court  is  entirely  cornei^t,  and 
is  consistent  with  the  doctrines  established  in  the 
cases  cited  at  the  argument. 

The  next  inquiry  is,  as  to  the  freight  decreed  to 
the  master.  As  no  appeal  was  interposed  to  the 
decree  of  the  district  court,  allowing  the  whole 
freight  for  the  whole  voyage,  the  question,  whether 
more  than  a  pro  rata  freight  was  due,  (a  question 
which  would  otherwise  have  deserved  grave  consi- 
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^isration,)  do^s  not  properly  arise.    The  only  dis-      1816. 
<;ussion  which  can  now  be  entertained,  is,  whether  ^^^^^^ 
the  freificht  so  decreed  ouffht  not  to  have   been     Aotonia 

^  ®  .  Johanna 

charged  upon  the  whole  cargo,  instead  of  being 
charged  upon  a  portion  of  it.     And  we  are  all  of 
opinion  that  it  was  properly  a  charge  upon  the  whole 
cargo.     Although  capture  be  deemed,  in  the  prize 
courts,  in  many  cases,  equivalent  to  delivery,  yet  the 
captors  cannot  be  liable  for  more  than  the  freight  of 
the  goods  actually  received  by  them.     The  capture 
of  a  neutral  ship,  having  enemy's  property  on  board, 
is  a  strictly  justifiable  exercise  of  the  rights  of  war. 
It  is  no  wrong  done  to  the  neutral,  even  though  the 
voyage  be  thereby  defeated.     The  captors  are  not, 
therefore,  answerable  in  pcenam  to  the  neutral  for 
the  losses  which  he  may  sustain  by  a  lawful  exercise 
of  belligerant  rights.    It  is  the  misfortune  of  the  neu* 
tral,  and  not  the  fault  of  the  belligerant.    By  the 
capture,  the  captors  are  substituted  in  lieu  of  the 
original  owners,  and  they  take  the  property  cum 
onere.      They  are,   therefore,   responsible   for  the 
freight  which  then  attached  upon  the  property,  of 
which  the  sentence  of  condemnation  ascertains  them 
to  be  the  rightful  owners  succeeding  to  the  former 
proprietors.     So  far  the  rule  seems  perfectly  eqm'ta* 
ble ;  but  to  press  it  farther,  and  charge  them  with 
the  freight  of  goods  which  they  have  never  received, 
or  with  the  burden  of  a  charter  party  into  which 
they  have  never  entered,  would  be  unreasonable  in 
itself,  and  inconsistent  with  the  admitted  principlei 
of  prize  law.    It  might,  in  a  case  of  justifiable  cap- 
ture, by  the  condemnution  of  a  single  bale  (»f  goodi, 

Vol.  K  Y 
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1816.      led^  the  captors  to  their  ruin  with  the  stipulated 
"^^^^   freight  of  a  whole  cargo. 

Antonifl^  On  the  whole,  we  are  all  of  opinion,  that  the  de- 
o  amMu  ^^^^  ^j.  ^j^^  circuit  court  ought  to  be  affirmed,  ex- 
cept so  far  as  it  charges  the  freight  upon  the  pro- 
perty condemned,  and  the  moiety  claimed  by  Messrs. 
Ivens  &  Burnett ;  and  as  to  this,  it  ought  to  be  re- 
versed, and  that  the  freight  should  be  decreed  to  be  a 
I  charge  upon  the  whole  cargo,  to  be  pai4  by  each 
parcel  thereof,  in  proportion  to  its  value. 

Decree  affirmed,  except  as  to  the  freight^ 

i  It  lias  been  held,  that  the  charter  party  ii  undonbtedlf  the 

charter  party  is  not  the  measure  rule  of  valuation,  unless  imp^Bcli- 

by  which  the  captor  is,  in  all  ed ;   the  captor  puts  himself  io 

cases,   bound,    eren  where   no  the  place  of  the  owner  of  the  oar» 

fraud  is  imputed  to  the  contract  go,  and  takes  with  that  ywifig 

itself,    \nicii,  by  the  eyents  of  lien  upon  it*    Bntarery  difiiBie^t 

war,  narigation   is  rendered  so  rule  is  to  be  ap[^ed,  iHien  tbe 

hazardous  as  to  raise  the  price  of  trade  is  subjected  to  very  extra* 

freight  to  an  extraordinary  height,  ordinary  risk  and  hazard,  firpm  ito 

captors     are    not,     necessarily,  connexion  with  the  eyents  of  in\r, 

bound  to  that  inflamed  ra^te  of  and  the  rediDubled  actiyi^  and 

freight.    When  no  such  circum-  success  of  the  belligerantcruiaers. 

stances  exist,  when  a  ship  is  car-  5  Bob*  82.  The  Twilling  R%«t. 
ryiogoB  an  ordinary  trade,  the 
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Nereid. 


(PRIZE.) 

< 

The  Nereid. — ^Pinto,  Claimant. 

Under  the  Prize  Act  of  J^ne  26th,  1813,  and  the  act  of  the  2d  of 
August,  1813,  allowing^  a  deduction  of  thirty-three  and  one  third 
per  centum  on  '*  all  ^bbds  captured  from  thtt  enemf ,  and  made  good 
and  lawful  prize  of  war,  &o.,  and  brought  into  the  United  States," 
are  not  included  goods  captured  and  brought  in  for  adjudication, 
field  by  order  of  court,  and  ultimately  restored  to  a  neutral  claim- 
ant as  bis  property ;  but  sdch  goods  are  chai^able  with  the  same 
rate  of  duties  as  ^oods  imported  in  foreign  bottoms. 

This  cause  was  originally  brought  into  tlie  circuit 
coxirt,  hy  appeal  from  the  district  court  for  the  south- 
ern district  of^New-York,  in  which  the  property, 
claimed  by  Mr.  Pinto,  had  been  condemned  as  prize 
of  war.  The  decree  of  the  district  court  was  af- 
firmed in  the  circuit  court,  September  term,  1814^ 
pro  forma^  for  the  purpose  of  taking  the  cause,  by 
appeal,  before  die  supreme  court,  for  its  final  deter*" 
mination ;  which  Wa^  accordingly  done,  and  the  de^ 
cree  of  th6  circuit  court  reversed,  February  term, 
1815,  except  as  to  thd  undivided  fourth  part  wliich 
Mr.  Pinto  claimed  of  certain  goods,  part  of  the 
cargo,  hid  claim  to  which  was  relinquished  by  his 
counsel,  on  the  ai*gument  of  the  cause  before  the 
supreme  court.  AH  the  other  property  claimed  by 
Mr.  Pinto,  for  himself  and  others,  was  ordered  to 
be  restored  to  him.  The  cause  was  then  remanded 
tp  the  circuit  court,  withdircctions  to  carry  the  de- 
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1816.  crce  of  the  supreme  court  into  effect ;  and  the  man* 
^;'^|y^*^  date  for  that  purpose  was  filed  in  the  circuit  courts 
Nereid.  April  term,  1815,  and  an  order  made  in  pursuance 
of  the  mandate.  It  was  then  stated,  and  made  ta 
appear  to  the  satisfaction  of  the  circuit  court,  that^ 
after  the  Nereid  and  her  cargo  had  been  libelled  by 
the  captors,  as  prize  of  war,  in  the  district  court,  and 
after  the  condemnation  thereof,  except  the  parts  of 
the  cargo  which  were  claimed  by  Mr.  Pinto^  and 
during  the  pendency  of  such  claim,  Peter  H» 
Schenck,  the  prize  agent  of  the  Governor  Tompkins^ 
entered  the  whole  of  the  cargo  of  the  Nereid  at  the 
custom  house  of  the  city  of  New- York,  and  secured 
the  duties  thereon ;  Mr.  Pinto  having  consented  that 
the  goods  which  he  claimed  should  be  entered  widi 
the  others,  and  be  subject  to  the  payment  of  suclt 
duties  as  they  were  by  law  liable  to,  without  pre^* 
judice  to  his  rights  under  his  claim ;  that  the  prim 
agent  did  enter  the  goods,  so  condemned,  (aa  ^dsa 
the  said  goods  of  which  Mr.  Pinto  claimed  the  one 
fourth,)  as  prize  goods,  and  bonded  therefor  for 
prize  duties ;  but  was  required  by  the  collector  of  • 
the  customs,  and  did  enter  all  the  residue  of  the  > 
goods,  claimed  bj  Mr.  Pinto,  as  neutral  property, 
subject  to  the  full  duties  payable  on  goods  regularly 
iifiported  in  foreign  bottoms,  and  bonded  for  the  sama 
accordingly.  The  goods  claimed  by  Mr.  Pinto 
were  afterwards,  and  before  condemnation,  sold  hy  ■ 
the  marshal  of  the  district,  together  with  the  good»- 
condemned,  in  pursuance  of  an  order  of  the  district 
court,  to  which  Mr.  Pinto  also  consented,  subject  ta 
^e  same  reservation  of  his  rights ;  and  the  proceedii  > 
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of  the  sales  of  the  goods  claimed  by  Mr.  Pinto,  after      is  16. 
deducting    the  duties,  were  paid   into  court;    the  ^^^J!jf^^ 
amount  of  the  said  duties  having  been  paid  by  the     Nereid 
marshal  to  the  prize  agent,^  with  the  consent  of  Mn 
I^to,  for  the  prize  agent's  indemnity.     The  diffe- 
rence between  the  duties  thus  secured  to  be  paid 
hj  the  prize  agent  on  the  goods  finally  restored  to 
Mr.  Pinto,  according  to  the  decision  of  the  supreme 
oourt,  and  those  which  would  have  been  payable  on 
tfaem,  as  prize  goods,  under  the  act  of  the  2d  of 
i^ugust,  1813,  entitled,  ^^  An  act  for  reducing  the 
duties  payable  on  prize  goods  captured  by  the  private 
vessels  of  the  United  States,^'  amounted  to 
l/>79  dollars  and  59  cents.     After  the  mandate 
decree  of  the  supreme  court,  respecting  the  res- 
^^itutioii  of  the  goods  claimed  by  Mr.  Pinto,  was 
into  effect  by  the  circuit  court,  there  remain- 
in  the  district  court  the  sum  of  1 8,77 1  dollars  and 
3  cents,  being  the  amount  of  the  net  proceeds  of 
he  fourth  part  of  the  goods,  Mr.  Pinto's  claim  to 
hich  had  been  relinquished. 

A  motion  was  made  in  the  circuit  court  on  behalf 

f  Mr.  Pinto,  that  the  prize  agent  should  be  ordered 

pay  to  him,  out  of  any  of  the  proceeds  of  the  sales 

f  the  condemned  part  of  the  Nereid  and  cargo,  and 

""•which  were  in,  or  might  come  to,  his  hands,  the  said 

um  of  11,079  dollars  and  59  cents,  the  difference 

tween  the  two  rates  of  duties  on  the  goods  finally 

stored  to  Mr.  Pinto,  as  before  mentioned. 

It  then  appeared  to  this  court  tliat  three  bonds 

*ted  been  given,  by  the  prize  agent,  for  the  duties  on 

^ose  goods  which  were  thus  ordered  to  be  restored 
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1816.  to  Mr.  Pinto ;  that  the  two  of  those  bonds  which 
^■*^^^^^  first  became  due  had  been  paid  by  the  prize  agent ; 
Nereid,  but  that  the  last,  which  became  payable  on  the  9th 
of  February,  1815,  and  which  was  for  the  sum  of 
8,782  dollars  and  97  cents,  the  collector  had  suffer- 
ed, as  he  said,  to  remain  unpaid  until  it  should  be 
ascertained  whether  the  property,  on  which  said 
duties  were  thus  secured,  was  condemned  to  the 
captors,  or  restored  to  the  claimant  That  after  the 
mandate  of  the  supreme  court  was  returned  to  the 
circuit  court,  the  collector  required  the  prize  agent 
to  pay  this  bond,  and  he  paid  the  same  accordinglj 
on  the  7th  of  April,  1815. 

The  court  were  divided  in  opinion  on  the  point 
respecting  the  rates  of  duties  chargeable  on  die 
goods  so  restored  to  Mr.  Pinto ;  whereupon  it  wav 
ordered  that  the  said  sum  of  11,079  dollars  59  cents 
shall  remain  subject  to  the  opinion  of  the  supreme 
court,  and  that  the  residue  of  the  18,771  doUam 
65  cents  be  paid  to  Mr.  Schenck,  as  the  prize  agent. 
And  that  the  point  on  which  the  disagreement  of 
the  judges  of  the  circuit  court  took  place  should  be 
certified  to  the  supreme  court  for  their  final  dedsioh 
thereon. 

Hoffman^  for  the  appellant  and  claimant.  The 
statutes  on  this  subject  are,  1st.  The  Prize  Act 
of  the  26th  of  June,  1812,  s.  14.,  which  repeals 
the  Non-Importation  Act,  so  far  as  respect?  goods 
*^  captured  from  the  enemy,  and  made  good  and 
lawful  prize  of  war;^'  and  declares  that  such  goiodst^ 
*^when  imported  and  brought  ititb  thb  United 
States,  shall  pay  the  same  duties  as  goods  imported 
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in  Aoierican  vessels  in  the  ordinary  course  of  trade,^      18I6. 
&c    2d.  The  act  of  the  2d  of  August,  1813,  which 


Tb6 

provides  ^^  that  all  goods  captured  from  the  enemy,  and     Nereid. 
made  good  and  lawful  prize  of  war,  &c.,  and  brought 
into  the  United  States,  shall  be  allowed  a  deducticHi 
of  thirty-three  and  one  third  per  centum.'^     3d.  Tlie 
acts  of  non-importation,  prohibiting  the  importation 
of  British  goods.     1.  The  goods  in  question  being 
of  British  manufacture,  could  only  be  imported  un* 
^r  the  Prize  Act,  and  the  act  of  the  2d  of  August, 
^813.     They  were  captured  from  the  enemy,  for 
thej  were  on  board  an  enemy ^s  vessel ;  they  were 
^aken  as  enemy^s  property ;  they  were  captured  and 
draught  m  as  good  and  lawful  prize  of  war.    2.  The 
^sharacter  of  the  goods  is  determined  at  the  time  they 
^ere  brought  in ;  it  is  not  to  be  determined  by  sub- 
^sequent  events :  duties  are  payable  on  goods  on  their 
being  first  imported  or  brought  in ;  and  the  Prize 
Act  puts  these  goods  on  the  same  footing  with  other 
importations,  and,  of  course,  makes  the  duties  on 
them  payable  at  the  same  time.      3.  The  words 
''  good  and  lawful  prize  of  war,"  refer  to  the  time 
of  capture,  and  not  of  condemnation.     By  the  very 
act  of  capture,  the  goods  became  prize ;  and  being 
captured  by  a  lawfully  commissioned  vessel,  were 
good   and    lawful  prize.      The   expression  ^^such 
S'oods,^  refers  to  goods  so  captured.     They  are  to 
j>ajr  wfun  brought  in,  and  not  subsequently,  upon 
Condemnation.    4*  The  condemnation  does  not  make 
^Ixe  good^  prize  of  war ;  it  merely  puts  an  end  to  the 
^^4$  reiimfiTiindf  of  the  former  owner,  and  gives  a  new 
^ll^  tq  thie.  purchaser.    The  character  of  prize  is, 
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1816.      then,  either  confirmed  by  condemnation,  or  lost  by 

^■^JT^^   restitution.     If  the  property  is  restored,  it  is  releas- 

Nereid,     ed  from  the  character  it  had  before  borne  from  the 

time  of  capture,  and  ceases  to  be  prize  of  war,  but 

being  captured  and  brought  in  as  such,  is  to  pay  the 

prize  duties. 

Pinkney^  for  tlie  respondents  and  captors.  The 
question  now  raised  seemed  to  be  settled  by  the  de^ 
cision  in  the  case  of  the  Concord,  at  the  last  term. 
But,  independently  of  authority,  the  question  is  ma<^ 
nifestly  against  the  claimant.  1.  The  goods  wore. 
not  entered  under  the  Prize  Act,  and  the  act  of 
the  2d  of  August,  1813;  but  as  neutral  property 
imported  in  a  foreign  bottom,  and  having  been  8old« 
are  evidently  liable  to  the  full  duties  on  such  goods^ 
unless  these  acts  authorize  a  diminution  of  them. 
2.  These  acts  do  not  authorize  such  dimiaution;  the 
goods  were  not  captured  from  the  enemy^  and  have 
never  been  made  good  and  lawful  prize.  They  were 
taken  from  Mr.  Pinto,  who  was  no  enemy,  either  in 
fact  or  constructively,  according  to  the  judgment 
of  the  court  If  any  thing,  then,  has  made  them  law- 
ful prize,  how  has  it  happened  tliat  they  have  been 
restored?  The  claimant's  counsel,  to  avoid  the  ap- 
pearance of  too  bold  a  paradox,  mitigates  his  conclu- 
sion on  this  head  in  such  a  way  as  proves  nothing 
for  the  purpose  of  his  argument.  He  endfi  with 
saying,  that  these  goods  were  captured  and  brought 
into  the  United  States  as  good  and  lawful  prize.  He 
can  scarcely,  however,  have  intended  to  stop  here ; 
for  if  his  conclusion  goes  no  farther,  it  surrenders  the 


The 
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whole  argument,  unless  it  can  be  shown  that  te  seize  1816. 
and  bring  in  as  prize  that  which  is  not  good  and 
lawful  prize,  and  never  can  become  so,  makes  good 
and  lawful  prize  of  the  thing  so  seized  and  brought 
in ;  or,  in  other  words,  that  a  seizure  and  bringing 
in,  as  prize,  of  neutral  property,  makes  it,  ipso  jure^ 
good  prize,  although  the  owner  is,  nevertheless,  en- 
titled  to  have  it  again,  as  not  being  good  prize,  and 
has,  in  fact,  got  it  again  accordingly.  3.  The  cha* 
racter  of  these  goods,  with  reference  to  their  liabili- 
ty to  duty,  was  not  determined  at  the  time  they  were 
brought  in.  If  they  had  been  specifically  restoredi 
and  withdrawn  from  the  United  States  by  the 
claimant,  they  would  have  been  liable  to  no  duty. 
4.  The  words  '^  made  good  and  lawful  prize,'^  do  not 
refer  to  the  capture  merely :  the  act  speaks  of  the 
capture  first,  and  then  adds,  ^^  and  made  good  and 
lawful  prize.'^  The  capture,  too,  must  be  of  enemy^i 
goods,  either  in  fact,  or  in  contemplation  of  law.  To 
say,  that  the  goods  are,  by  the  act  of  capture,  made 
good  and  lawful  prize,  because  the  capture  is  made 
by  a  lawfuUy  commissioned  cruiser,  is  to  drop  more 
than  a  moiety  of  the  definition  o(  good  and  lawful 
prize,  or,  rather,  to  insist  on  that  which  is  not  an  es- 
sential part  of  its  definition.  Prize  may  be  made  (as 
a  droit)  by  a  non-commissioned  captor ;  but  good  and 
law/id  prize  cannot  be  made  by  any  captor,  unless  the 
goods  be  liable  to  condemnation.  It  is  the  formula 
of  a  sentence  of  condemnation,  to  condenm  the  thing 
taken  as  ^^  good  and  lawful  prize''  to  the  captors ; 
and  this  not  because  it  was  taken  by  a  lawfully 
commissioned  cruiser^  but  because,  being  so  taken^iit 
Voii.  I.  Z 
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1816.      was  under  all  the  circumstances  subject  toconfisca- 
^^^J^P^^  tion,     5,  Capture  gives  possession ;  but  it  is  the  con- 
Nereid,     demnation  which  ascertains  that  the  things  taken  are 
good  prize  of  war :  until  condemnation,  it  cannot  be 
known  whether  they  are  good  prize  or  not     But, 
certaihty,  it  is  self-evident,  that  after  restitution  *it 
must  be  held,  tliat  they  were  not  good  prize.    The 
condemnation  does  more  than  destroy  the  ^  reeu- 
pcrandL     It  establishes  what  nothing  else  can  estab- 
lish, that  the  goods  were  lawful  prize,     Restitutioo, 
on   the  other  hand,  establishes,  conclusively,  that 
they  never  were  lawful  prize,  although  they  might  be 
justifiably  seized,  upon  probable  cause,  as  such. 

March  6tb.  Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court,  that  the  goods  were  chargeable  with  the  same 
rate  of  duties  as  goods  imported  in  foreign  bottoms^ 
according  to  the  decision  in  the  case  of  the  Concord« 
at  the  last  term. 
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(CHANCERY.) 

Hepburn  &  Dundas'  Heirs  and  Executors  r.  Dun* 

LOP  &  Company. 

BuNLOP  &  Company  v.  Hepburn  &  Dundas'  Heirs 

AND  Executors. 

A  court  of  equity  will  decree  a  specific  perfonnatioe  of  a  contract  fpr 
the  ode  of  land,  if  the  render  is  able  to  make  a  good  title  at  any 
tm»  before  the  decree  is  pronounced  ;  but  the  dismission  of  a  bill 
to  eoibrce  a  specific  performance  in  such  a  case,  is  a  bar  to  a  new 
bill  for  the  same  object. 

'^e  inability  of  the  vendor  to  make  a  good  title  at  the  time   the 
decree  is  pronoonced,  though  it  forms  a  sufficient  ground  for  refusing 
a  specific  performance,  will  not  authorize  a  court  of  equity  to  re- 
scind the  agreement  in  a  case  where  the  parties  have  an  adequate 
remedy  at  law  for  its  breach. 

^^e  alienage  of  the  vendee  is  an  insufficient  ground  to  entitle  the 
vendor  to  a  decree  for  rescinding  a  contract  for  the  sale  of  lands^ 
though  it  may  afford  a  reason  for  refusing  a  specific  performance  as 
against  the  vendee. 

ni  if  the  parties  have  not  an  adequate  remedy  at  law,  the  vendor 
may  be  considered  as  a  trustee  for  whoever  may  become  purchasers 
under  a  sale  by  order  of  tlie  court  for  the  benefit  of  the  vendee, 
here  the  vendor  is  indebted  to  tlie  vendee,  and  tlic  sale  is  made  in 
Older  to  pay  tho  debt,  the  vendor  must  pay  interest  from  the  time 
the  debt  is  liquidated  until  he  makes  a  good  title,  and  the  vendee 
is  accountable  for  the  rents  and  profits  from  tlie  time  the  title  is 
perfected  until  the  contract  is  specificcJIy  performed. 

These  causes  were  appeals  from  the  chancei-y  side 
f  the  circuit  court  of  the  district  of  Columbia  for 
he  county  of  Alexandria,  The  facts  are  stated  in 
he  opinion  of  tiie  court,  and  the  controverny  is  the 


Hepburn   & 
Dnndaa 

V. 

Dunlop  & 
€o. 


180  CASES  IK  rm  8CPR8MB  COUVt 

1816.  same  as  in  the  suits  between  the  same  parties  re^ 

^'^^^^''^^  ported  in  I  Cranchy  321.,  and  5  Cranchy  262. 

Duodu  The  causes  were  argued  bj  Taj/lor  and  Swami^ 

Duniop  St  ^^^  Hepburn  &  Dundas,  and  bjr  /tmef  and  Lee^  for 

^^  Duniop  &  Company. 

mansb  9th.       WASHINGTON,  J.,  deliTei*ed  the  opinion  of  the  courtr'^ 

These  causes  come  before  the  court  upon  ap[$eaW 
from  the  circuit  court  of  the  district  of  Columbia^ 
for  the  county  of  Alexandria.  The  material  facte 
upon  which  the  queslions  now  to  be  decided  ariBe^ 
are  as  follows : 

Hepburn  &  Dundas  being  indebted  to  John  Dim-^ 
lop  &  C0.5  of  Great  Britain,  on  account  of  certam 
mercantile  dealings  which  had  taken  place  between  * 
those  parties,  the  precise  amount  whereof  was  dis-> 
puted,  an  agreement  in  writing  was  entered  into  oit 
the  27th   of  September,  1799,  between  the  said 
Hepburn  &  Dundas,  and  Colin  Auld,  the  attorney 
in  fact  of  John  Duniop  &  Co. ;  whereb j  it  was'  sti- 
pulated that  the  parties  mutually  agreed  to  submit 
all  matters  in  dispute,  respecting  the  demand  cf^ 
Duniop  &  Co.,  to  certain  arbitrators  named  in  the 
agreement,  whose  award  should  be  made  on  or  bo-* 
fore  the  1st  day  of  January  following.     That  Auld, 
as  the  agent  of  Duniop  &  Ca,  would,  on  the  next 
day,  to  wit,  the  2d  day  of  Januaiy,  1800,  accept^  ' 
from  Hepburn  &  Dundas,  the  sum  which  should  be 
awarded  to  Duniop  &  Co.,  in  bills  of  exchange,  or  in 
Virginia  currency,  at  the  par  of  exchange ;  and  upon 
such  payment  being  made  in  either  way,  that  Auld 
would  jpiy e  to  Hepburn  &  Dundas  a  fuU  receipt  and 
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dUscfaarge  of  all  the  claims  and  demands  of  Dtinkyp      fgia. 

Sl  Co.  against  them ;  that,  in  case  Hepburn  &  Dun-   ^<^v^^^ 

ctaa  should  not,  on  the  said  2d  day  of  Januaiy,  pay     ^ndss 

tbe  amount  of  the  said  award,  either  in  bills  of  ex*   dqqw  h^ 

change  or  money,  they  should,  on  that  day,  assign  to       ^^- 

Aold,  as  attorney  of  Dunlop  &  Co.,  in  the  fullest 

■Banner,  a  contract  entered  into  in  the  year  1796^  by 

Slepbum  &  Dundas,  with  a  certain  William  Grahann 

^br  the  sale  of  6,000  acres  of  land  lying  on  the  river 

Ohio,  for  the  recovery  of  which,  on  account  of  the 

K^oD^yment  of  the  purchase  money  by  Grahanif 

.Xlepbam  &  Dundas  had  brought  an  ejectment,  whick 

then  depending ;  that  this  assignment  should  be 

ipanied  by  a  power  of  attorney  irrevocable,  t# 

tble  the  said  Auld  to  pursue  all  legal  means  t# 

the  possession  of  the  land,  or  to  enforce  the 

^layment  of  18,000  dollars,  the  amount  of  the  pur^ 

^hase  money,  whichever  of  these  measures  Auld 

-Xnight  prefer.     Hepburn  &c  Dundas  farther  stipula- 

"'Sed  not  to  interfere  with  the  measures  which  Auld 

-^■night  choose  to  pursue  for  the  recovery  of  the  land 

'^•r  the  purchase  money,  and,  farther,  that  whenever 

-^Mnj  suit  brought,  or  to  be  brought,  for  the  land, 

-should  be  judicially  determined,  or  otherwise  settled, 

Hbj  an  amicable  compromise,  Hepburn  &  Dundas 

^would  convey  the  same  to  the  person  who,  by  such 

letermination  or  compromise,  should    be  acknow* 

sdged  to  be  entitled  to  it  in  the  manner  expressed 

the  contract  with  Graham.     It  was  also  stipulated, 

It  if  the  purchase  money  for  the  said  land,  with 

^^Uterest  thereon  to  the  2d  of  January,  1800,  should 

insufficient  to  discharge  the  sum  which  might  be 
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1816.  awarded  to  Dunlop  &  Co.,  Hepburn  &  Dimdas 
Hepbarn  &  should,  on  that  day,  pay  to  Auld  as  much  money  as 
DuDdai  should  make  up  the  deficiency ;  and  if,  on  the  other 
Pwiiop  &  hand,  the  said  purchase  money  and  interest  should 
fall  short  of  the  sum  awarded,  that  Auld  would,  on 
the  same  day,  pay  to  Hepburn  &  Dundas  the  excess 
over  and  above  the  sum  awarded.  Lastly,  it  was 
stipulated,  that  if  Auld  should  recover  the  land,  and 
be  enabled  to  sell  the  same  for  more  than  was  allow- 
ed to  Hepburn  &  Dundas,  by  the  said  agreement, 
together  with  the  costs  and  expenses  attending  the 
recovery,  Auld  should  pay  to  Hepburn  &  Dundas 
the  expenses  incurred  in  prosecuting  the  suit  cchu* 
menced  by  them  for  the  recovery  of  this  land.  In 
pursuance  of  these  articles,  an  award  was  made  by 
the  day  mentioned  in  the  submission,  which  award 
stated,  that  the  sum  of  4,379/.  9^.  OJdl,  sterling, 
including  interest,  would  be  due  to  Dunlop  &  Co. 
on  the  1st  day  of  January,  1800.  This  siim 
fell  short  of  the  purchase  money  and  interest,  due 
by  Graham  to  the  same  period,  the  sum  of  494il  6s. 
8(/,,  Virginia  currency.  Hepburn  &  Dundas  having 
prepared  a  deed  of  assignment  of  Graham's  conti'act, 
and  a  power  of  attorney,  as  stipulated  in  the  above- 
mentioned  agreement,  offered  to  deliver  the  same  to 
'Auld  on  the  2d  of  January,  1800,  which  he  refused 
to  accept,  because  the  deed  recited,  as  a  part  of  the 
consideration,  that  a  release  had  been  executed  bj 
Auld,  of  all  the  claims  and  demands  whatsoever  of 
Dunlop  &  Co»  against  Hepburn  &  Dundas,  and  be* 
cause,  as  is  asserted  by  Auld,  Hepburn  &  Dundas 
required  Auld  to  execute  such  a  release  prior  to  the 


^ 
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delivery  of  the  deed  of  assignment     The  suit  of      1816. 
Hepburn  &  Dundas  against  Graham,  for  the  recx)-    ""^"^^^^ 

^  o  '  Hepburn  & 

very  of  the  6,000  acres  of  land,  viras  prosecuted     Dundas 
against  his  heirs;  and  in  May,  1801,  by  a  compro^    DonlopA; 
mise  between  Hepburn  &  Dundas,  and  the  defend- 
ants  in  the  ejectment,  judgment  was  rendered  in  fa- 
vour of  Hepburn  &  Dundas. 

Without  noticing,  particularly,  the  conduct  of  those 
parties  subsequent  to  the  transactions  of  the  2d  of 
January,  1800,  as  well  as  on  that  day,  It  may  be  suf- 
ficient to  say,  that  if  the  tender  made  by  Hepburn  & 
Dundas  was,  upon  the  condition  asserted  by  Auld,  to 
have  been  annexed  to  it,  and  if,  in  consequence 
thereof,  any  legal  advantage  accrued  to  him,  it  was 
waived  by  his  subsequent  conduct.  As  late  as 
February,  1807,  Auld  made  a  tender  of  the  differ- 
ence between  the  sum  awarded  to  Dunlop  &  Go.> 
and  the  purchase  money  and  interest  due  upon  Gra- 
ham's contract,  and  demanded  a  deed ;  but  this  de- 
mand was  made  in  a  manner,  and  under  circum- 
stances, which  this  court,  upon  a  former  occasion,^ 
deemed  unreasonable. 

Things  remained  in  this  situation,  until  some  time 
about  April,  1801,  when  Hepburn  &  Dundas  insti- 
tuted a  suit  at  law  against  Auld,  for  the  difference 
between  the  sum  awarded  to  Dunlop  &  Co.  and  the 
amount  of  the  purchase  money  and  interest  due  by 
Graham's  contract,  on  the  2d  of  January,  1800. 
About  the  same  time  a  suit  at  law  was  commenced 
by  Auld,  against  Hepburn  &  Dundas,  upon  the 
agreement  of  the  27th  of  September,  1799,  to  re- 
cover the  whole  sum  awarded.    In  the  first  case, 
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1816.      ^'^  court,  upon  a  writ  of  error,  detided  upon  th# 

^^•^'^^'^'^^    pleadings,  (which  were  bo  drawn  as  to  present  the 

JCNrndM     point,)    that  Hepburn  and  Dundas  had  'no  right 

*DaDiop  n    ^^  demand  of   Auld   a  release  of  all  claims  and 

Co.       demands  against  Dunlop  &  Co.,  to  be  executed  B»m 

precedent  act  to  the  assignment  of  Graham's  ^tt* 

tract,  and  the  delivery  of  the  power  of  attorney; 

and,  on  that  ground,  judgment  was  rendered  against 

Hepburn  &  Dundas/ 

In  the  other  case,  the  pleadings  presented  tlw 
question,  whether  the  recital  of  such  a  release  in  tha 
deed  of  assignment  offisred  to  be  delivered  by  Hep- 
bum  &  Dundas,  invalidated  the  tender?  Upon  a  writ 
of  error,  it  was  decided,  by  this  court,  that  the  red* 
tal  of  the  release  could  not  impair  the  rights  of  Dull^ 
lop  &  Co.,  under  the  agreement  of  September,  1799^ 
and  that  it  formed  no  objection  to  the  assignment ; 
consequently,  that  the  tender  and  refusal  amounted 
to  a  performance,  in  like  manner  as  if  Auld  had  ao* 
cepted  the  assignment ;  but  that  Hepburn  &  Dua- 
das  would  still  be  obliged  to  execute  a  proper  deed 
of  assignment,  and  a  conveyance  of  the  land,  when- 
ever they  should  be  required  to  do  so.  Judgment 
was,  accordingly,  rendered  in  this  suit  against  Auld.* 
Hepburn  &  Dundas  having  been  thus  defeated  id 
their  attempt  at  law,  to  enforce  a  performance  of  the 
agreement,  filed  a  bill  in  equity,  praying  for  a  speci- 
fic performance.  The  answer  of  Auld  contained, 
amongst  other  objections  to  a  specific  perfonnanoei 
an  allegation  that  the  title  of  Hepburn  &  Pundftf 

«  I  (^'rtin^hf  321.  h  Ti  Cranchn  W^ 
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to  the  land  was  defective.     Hepburn  &  Dundas  then      1816. 
set  forth  their  title  in  a  supplemental  bill.     This  suit   ^'^^'^"^^ 
came  on  to  be  heard,  upon  an  appeal  to  this  court,  at     Dundas 
the  same  time  that  Auld^s  suit  at  law  against  Hep-    d^JL  ^ 
bum  &:  Dundas,    above    mentioned,  was  decided,        ^•• 
This  court  determined,  1st.  That  since  Auld  had, 
by  his  conduct   subsequent  to  the  2d  of  January, 
1800,  waived  all  objections  to  the  tender  of  the  as- 
signment of  Graham's  contract  on  that  day,  and  did 
not  refuse  to  receive  a  conveyance  which  was  ofiered 
to  be  made  by  Hepburn  &  Dundas,  in  June,  1801, 
on  account  of  any  defect  in  the  title,  but  for  other 
reasons  which  would  equally  have  operated  with  him 
had   there  been  no  sach  defect,  Hepburn  &  Dun- 
das would  still  be  entitled  to  a  specific  performance 
if  they  could  then  make  a  good  title.  2dly.  That  the 
title  «ippeared  by  the  bills  to  be  defective  as  to  20 
acres,  being  Thomas  West's  part  of  Mrs.  Bronaugh's 
1,000  acres,  and  also  his  part  of  Francina  Turner's 
interest   in  the  same  tract,  and  also  on  account  of 
the  failure  to  record  Thomas   West's  deed  to  Hep- 
burn &  Dundas  for  1,000  acres.     For  these  defects 
in  the  title,  the  bill  was  dismissed."" 

Presuming  that  this  decree,  which  seemed  to  close 
for  ever  the  doors  of  a  court  of  equity  against  Hep- 
burn &  Dundas,  opened  them  to  Dunlop  &  Co.  to  get 
rid  of  the  contract  altogether,  Auld  filed  the  bill 
which  is  now  under  consideration,  stating,  amongst 
other  things,  the  previous  and  present  inability  of 
Hepburn  &  Dundas,  to   make  a  good  title  to  thi$ 

c  S  Cranch^  ^62. 

yoL.  I.  2  A 
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1816.      land ;  and  praying  that  the  agreement  may  be  Bet 

^^^^^^^  aside,  and  the  debt  awarded  to  Dunlop  &  Co,,  with 

Dundat     the  interest  thereon,  to  be  decreed ;  or,  that,  if  tha 

Daniop^    court  should  consider  Dunlop  &  Co.  under  an  obli* 

gation  to  accept  of  the  land,  that  only  the  reasonable 

value  of  the  land  at  the  time  when  Hepburn  &  Dun- 

das's  title  to  it  was  perfected,  should  be  allowed^ 

The  bill,  also,  contains  the  general  prayer  for  such 

relief  as  is  consistent  with  equity. 

Hepburn  &  Dundas  seem  to  have  given  a  very  dif- 
ferent construction  to  the  above  decree,  and  8uppoa> 
ing  that  if,  within  a  reasonable  time  after  it  was  pro- 
nounced, they  could  remove  the  objections  to  their 
title  which  were  pointed  out  in  the  decree,  they  might 
still  call  for  a  specific  performance,  they  soon  ob- 
tained a  conveyance  from  the  heirs  of  Thomas  WesU 
of  all  their  right,  title,  and  interest  in  and  to  this  laii4» 
and  on  the  27th  of  March,  1809,  less  than  a  month 
after  the  decree  of  dismission  by  this  court,  they 
offered  to  convey  to  Auld  a  good  and  sufficient  title. 
This  offer  being  refused,  Hepburn  &  Dundas  filed  ^ 
bill  against  Colin  Auld,  as  attorney  of  Dunlop  &  Co.^ 
setting  forth  their  ability  and  readiness  to  convej 
an  unexceptionable  title  to  this  land,  and  praying  that 
Auld,  or  Dunlop  &  Co ,  might  be  compelled  to  accept 
of  a  conveyance,  and  to  pay  the  difference  between 
the  ai^reed  value  of  the  land  and  the  sum  awarded. 

These  suits  came  on  to  be  heard  at  the  same  time. 
In  the  suit  brought  by  Dunlop  &  Co.,  against  Hep- 
bum  &  Dundas,  it  was  decreed  by  the  court  below 
that  Hepburn  and  the  heirs  of  Dundas  should  pay 
to  Dunlop  &  Co.,  or  their  agent,  the  sum  of  33,060 
dollars  37  cents,  being  the  amount  of  the  sum  award- 
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ed,  with  interest  thereon,  at  five  per  cent.,  from  the       1816. 
1st  January,  1800,  till  the  time  of  rendering  the  de-  ^J^^^]!^ 
cree ;  but  that  the  sum  of  21,1 12  dollars,  part  there-     Bonda* 
of,  might  be  discharged  by  a  conveyance,  within  a    j>uniapit 
certain  time,  of  the  above  land  to  Auld  in  trust  for 
Dunlop  &  Co.     From  this  decree   an   appeal   was 
prayed  by  both  parties. 

In  the  other  suit,  brought  by  Hepburn  &  Dundas 
against  Auld,  a  decree  was  made,  that  upon  the 
complainant^s  paying  to  Auld,  as  attorney  of  Dunlop 
&  Co.,  the  sum  of  11,966  dollars  37  cents,  and  con* 
veying  to  the  said  Auld,  in  trust  for  Dunlop  &  Co,, 
on  or  befoi-e  a  certain  day,  the  above-mentioned  land, 
the  said  Auld,  as  attorney  of  said  Dunlop  &  Co., 
should  execute  and  deliver  to  Hepburn  &l  Dundas 
such  a  receipt  and  discharge  of  all  the  claims  and 
demands  of  Dunlop  &  Co.  against  them  as  the  court 
might  approve.  From  this  decree  both  sides  agaitL 
appealed. 

Against  so  much  of  these  decrees  as  compel  Auld 
to  accept  of  a  conveyance  in  trust  for'  Dunlop  &  Co., 
in  part  discharge  of  the  debt  decreed  to  be  paid  by 
Hepburn  &  Dundas  to  Dunlop  &  Co.,  the  following 
objections  have  been  made,  and  are  now  to  be  con- 
sidered. 

1st.  That  Hepburn  &  Dundas  were  guilty  of  a 
fraudulent  misrepresentation  of  the  value  of  this 
land ;  and,  also,  of  a  wilful  concealment  of  the  defects 
ip  the  title,  whereby  Auld  was  inducedto  enter  into 
the  agreement  of  September,,  1799. 

2d.  A  want  of  authority  in  Colin  Auld  to  enter  into 
an  agreement  for  taking  a  conveyance  of  laud  jn 
discharge  of  the  debt  due  to  Dunlop  &  Co. 
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1816.  3tL  The  refusal  of  Hepburn  &  Dundas  to  assist 

^'^^^^^^^^  Graham's  contract,  on  the  2d  of  January,  1800,  eit- 

Dundas     cept  upon  a  condition  which  they  had  no  right  to 

Duniop  &    exact,  and  their  interference  in  the  suit  with  Gra« 

ham's  heii^s,  and  the  compromise  made  with  them^ 

whereby  (it  is  contended)  they  disabled  themselves 

from  executing  the  agreement  of  September,  1799. 

4th.  •  That  the  title  to  the  land  is  yet  defective. 

5th.  That  the  former  decree,  dismissing  Hepburn 
&  Dundas's  bill  for  a  specific  performance,  is  a  per- 
petual bar  to  the  relief  sought  by  their  present  bilL 

6th.  That  Dunlop  &  Co.  being  aliens,  and  incapa-^ 
blc  of  holding  lands  in  Virginia,  a  court  of  equity 
will  not  compel  them  to  execute  their  agreement, 
even  if  Hepburn  &  Dundas  had  been  always  in  a 
condition  to  perform  it  on  their  part. 

1.  The  first  objection  appears  to  be  unsupported 
by  the  evidence.  In  respect  to  the  value  of  the  land^ 
the  representations  made  of  it  in  the  letters  of  Hep-- 
burn  &  Dundas  to  Dunlop  &  Co.,  and  to  Colin  Auld, 
affirm  no  fact  which  is  proved  to  be  untrue.  Those 
letters  contain  expressions  of  the  opinion  of  Hep^ 
burn  &  Dundas,  that  the  land  was  an  ample  security 
for  the  debt  due  to  Dunlop  &  Co. ;  and  it  must  be  ad- 
mitted, that  in  their  letter  to  Colin  Auld  of  the  61]% 
of  September,  1799,  they  seem  to  have  indulged 
themselves  in  very  extravagant  notions  of  its  value^^ 
But  it  is  to  be  remarked  that  the  grounds  of  thj& 
calculation  ase  fairly  stated  in  the  letter,  and  an  op- 
portunity is  afforded  to  Auld  to  inquire  into  theol 
and  to  judge  for  himself:  besides  which,  it  should 
be  recollected  that  Auld  having  agreed,  in  his  letter 
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of  the  4th  of  September,  two  days  before  the  date       leifi. 
of  this  letter,  to  submit  to  the  award  of  arbitrators,    ^^^v-%^ 

Hepburn  in 

and  to  receive  an  assignment  of  Graham^s  contract  Dundas 
at  the  stipulated  sum  to  be  paid  by  Graham,  Hep«  Dmaop  u 
burn  &  Dundas  could  have  had  no  motive,  at  that  ^' 
time,  to  make  an  untrue  representation  of  the  value 
of  the  laud.  At  no  antecedent  period  does  it  appear 
that  they  had  made  an  uncandid  statement,  upon 
this  subject,  to  Dunlop  &  Co.,  or  to  Auld.  Their 
opinion  of  the  real  value  of  the  property  might  be 
incorrect ;  but  a  mistaken  opinion  of  the  value  of 
ttie  property,  if  honestly  entertained,  and  stated  at 
opinion  merely,  unaccompanied  by  an  assertion,  or 
statement,  untrue  in  fact,  can  never  be  considered  as 
a  fraudulent  misrepresentation.  That  Hepburn  & 
Dundas  intended  no  deception,  is  evident  from  the 
following  considerations:  1.  That  the  offer  made  by 
them,  to  Colin  Auld,  of  this  land,  was  that  of  a  se- 
curity only,  for  the  debt  due  to  Dunlop  &  Co.,  which 
was  declined  by  Auld,  upon  the  ground,  that  if  pay- 
ment of  the  debt  to  Dunlop  &l  Co.  was  to  be  post- 
poned until  the  suit  with  Graham  should  be  con- 
cluded, Dunlop  &  Co.  ought  to  be  entitled  to  all  the 
benefit  of  the  contract  with  Graham,  and  for  this 
reason,  a  proposition  was  made  by  him  to  accept  an 
assignment  of  that  contract,  and  to  pay  the  difference 
between  the  purchase  money  and  interest  thereon, 
and  the  sum  which  might  be  awarded,  in  case  the 
latter  should  fall  short  of  the  former.  2.  That 
Hepburn  &  Dundas  hgd,  in  the  year  1796,  sold  this 
land  to  Graham  for  the  sum  at  which  Auld  agreed 
to  take  it,  and  as  evidence  of  their  opinion,  that  the 
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1816.      land  had,  since  that  sale,  risen  in  value,  they  had  m- 

^"^^^^^"^^    stituted  a  suit  at  law  against  Graham  in  order  to 

Dandas     avoid  the  sale,  and  to  recover  back  the  land.     If  any 

j)ai^  ^   farther  answer  to  this  objection  be  necessary,  it  may 

^^        be  sufficient  to  add,  that  the  fraud  now  chained 

against  Hepburn  &  Dundas  was  not  thought  of,  and 

certainly  not  imputed  to  them,  when  the  former  suit 

of  Hepburn  &  Dundas,  for  a  specific  performance, 

was  depending. 

As  to  the  alleged  concealment  by  Hepburn  & 
Dundas  of  defects  in  their  title,  there  is  every  rea* 
son  to  believe  that  they  were  unknown  to  them  until 
some  time  in  the  year  1 805,  when  they  endeavoured 
to  remove  them,  and  supposed  they  had  done  so. 
The  only  objection  suggested  by  the  special  verdict  in 
the  ejectment,  was  the  want  of  a  partition  deed  be- 
tween the  original  grantees  of  this  land,  which  ob- 
jection this  court  has  declared  to  be  insufficient  to 
bar  Hepburn  &  Dundas  from  asking  for  a  specific 
performance  of  the  agreement 

2.  The  next  objection  to  the  decree  below  is,  that 
Auld  had  no  authority,  in  virtue  of  the  power  of  at^ 
tomey  from  Dunlop  &  Co.,  to  enter  into  an  agree- 
ment to  receive  land  in  discharge  of  the  debt  due  by 
Hepburn  &  Dundas. 

This,  like  the  former,  is  a  new  objection,  not 
thought  of,  or  argued,  as  a  reason  against  a  specific 
performance  in  the  former  suit.  It  is  unnecessary 
to  examine,  with  critical  nicety,  the  import  of  the 
expressions  used  in  the  power*  of  attorney  to  Auld. 
He  was  empowered  to  sue  for,  and  to  compound  and 
agree,  for  all  debts  due  to  Dunlop  &  Co.,  and,  in 
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general)  to  do  all  other  lawful  acts  needful  for  those      18I6. 
purposes,  as  fully,  as  Duulop  &  Co.  could  do.     Under   ^^^^^'"'^^ 
Ahia  authority,  he  entered  into  the  agreement  with     Dandai 
JSepbum  &  Dundas,  which,  there  is  no  reason  to   ]>aj[^  1^ 
^oobt,  he  communicated  in  due  time  to  his  consti*       ^^ 
"teeots,  and  it  is  perfectly  fair  to  consider  their  ao* 
quiescence  in  that  agreement  as  amounting  to  a  ra- 
tificatioD  of  it     It  would  be  most  inequitable  to 
^rmit  Dunlop  &  Co.,  at  the  distance  of  many  years 
"after  this  agreement  was  made,  to  controvert  the 
authority  of  their  agent,  and  to  say  they  are  .not 
bound  to  perform  it,  although  it  must  be  admitted 
thatt  during  all  that  time,  it  was  in  their  power  to 
eofbrce  it  against  jflepburn  &  Dundas,  had  it  been 
dteir  wish  or  interest  to  do  so. 

3*  The  third  objection  to  the  decrees  below,  is  the 
refusal  of  Hepburn  &  Dundas  to  assign  Graham^s  con- 
tract on  the  2d  January,  1 800, except  upon  a  condition 
which  he  had  no  right  tojexact,  and  their  interference 
in  the  suit  with  Graham^s  heirs,  and  the  compromise 
made  with  them.     In  answer  to  the  different  parts  of 
this  objection,  it  might  be  sufficient  to  remark,  that 
they  were  urged  by  Colin  Auld  in  his  answer  to  Hep- 
bum  &  Dundas^s  former  bill ;  that  they  were  consi- 
dered by  this  court,  and  decided  to  be  insufficient  to 
deprive  Hepburn  &  Dundas  of  the  relief  prayed 
fon    However  true  the  allegation  may  be,  that  Hep- 
bum  &  Dundas  refused  to  assign  Graham^s  contract, 
and  to  deliver  the  power  of  attorney  to  Auld  on  the 
2d  of  January,  1 800,  unless  Auld  would  first  exe^ 
cute  a  release  of  all  claims  and  demands  of  Dunlop 
&  Co.  against  Hepburn  &  Dundas,  yet  the  subse- 
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1816.      quent  conduct  of  Auld  amounted  to  a  waiver  of  all 

^^^y^  objections  on  that  account :  his,  and  his  counsePs, 

DuDdas     letters  to  Edward  Graham,  in  which  he  was  assert«> 

Duniop  &   ed  to  be  the  assignee  of  the  contract  with  Gral^am ; 

his  instructions  to  Cook  to  attend  to  the  ejectment, 

and  to  get  it  brought  to  a  speedy  decision ;  his.  en* 

gaging  counsel  in-  that  suit ;  and,  in  short,  his  whole 

conduct  throughout  th^  year  1800,  all  tend  to  prove^ 

that  the  transaction  of  the  2d  of  January,  1800,  had 

not,  in  any  manner,  impaired  the  rights  of  the  paiw 

ties  under  the  agreement  now  alleged  to  have  been 

violated  by  Hepburn  &;  Dundas. 

As  to  the  compromise  said  to  have  been  made  bj 
Hepburn  &  Dundas  with  the  claimants  under  Gra- 
ham, their  conduct,  upon  that  occasion,  appears  ti> 
have  been  unexceptionable.  That  a  judgment  against 
,    those  claimants,  at  an  early  day,  was  anxiously  de- 
sired by. Auld,  and  the  assistance  of  Hepburn  & 
Dundas,  to  effect  that  object,  was  expected  and  re>» 
quired  by  him,  is  apparent,  from  the  above  letters 
from  him  to  Edward  Graham,  and  from  many  othw^ 
facts  proved  in  the  former  suit     The  endeavours  of 
Auld  to  hasten  the  decision  of  the  ejectment,  and  to- 
obtain  a  judgment  for  the  land,  seem  to  have  been 
unremitting,  until   some  time  in  December,  1800^ 
when  he  declined  interfering  any  farther  in  the  busi- 
ness;  but,  neither  then,  nor  at  any  subsequent  pe» 
riod,  did  he  express  to  Hepburn  &  Dundas  a  disin- 
clination to  obtain  a  judgment,  nor  did  he  forbid  them 
from  proceeding  to  effect  it.     It  is  objected,  under  * 
this  head;  that  Hepburn  &  Dundas,  contrary  to  an  • 
express  stipulation  in  the  agreement  with  Auld^  re« 
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lea&f  d  to  the  defendants  in  the  ejectment  the  riirht      1816. 


whichy  as  trustee  for  Auld,  they  had  to  demand 

.  Hepburn  A 

mesne  profits  during  the  time  that  Hepburn  &  Dun-     Duodu 
das  had  been  out  of  possession  of  the  land ;  and,   Dimfep  u 
farther,  that  they  consented  to  permit  tliose  defend-*       ^^ 
tints  to  retain  possession  of  the  premises  for  a  year 
after  the  judgment  was  rendered.     Neither  of  these 
allegations  are  supported  by  the  evidence  in  the 
cause.'     The  agreement  made  by  Hepburn  &  Dun- 
das  with  the  heirs  of  Graham,  in  relation  to  the 
Gosta  of  the  suit  and  the  mesne  profits,  disavows,  in 
the  most  expHcit  terms,  all  power  in  them,  and  all 
inteotion  to  release  either  of  those  claims,  but  stipu- 
lates to  indemnify  those  defendants  against  these 
daims,  in  case  they  should  be  made  and  enforced  bj 
Aold,  who  is  declared  to  be  alone  entitled  to  make 
them.     This  contract  of  indemnity,  therefore,  did 
not  amount  to  a  release,  nor  did  it  impair  the  rights  of 
Dunlop  &  Co.  under  their  agreement  with  Hepburn 
&  Dundas.     As  to  the  remainder  of  this  objection, 
it  is  founded  altogether  upon  the  deposition  of  Mr. 
JSheflfey,  the  counsel  for  Graham's  heirs,  which,  as  it 

^s  explained  by  the  same  witness  in  a  subsequent  de* 
position,  proves  no  more,  than  that  such  a  proposi* 
^^on  had  been  made  by  Edward  Graham  to  Mr.  Hep- 
Urn*     That  it  was  not  accepted  by  him,  is  manifest 

*jr    the  judgment  itself,  which  is  uneonditlonal,  as 

ell  as  by  an  agreement  made  between  Hepburn  & 

Undas  and  EMward  Graham,  the  day  after  the  judg- 

t  was  entered. 

The  next  objection  is,  that  the  title  of  Hep 

.1.  2B 
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ISiB.      bui^  &  Dundas  to  this  land,  or  to  some  part  thereoiy 

^^y^.    is  still  defective^ 

DoDdas         In  the  opinion  given  by  this  court,  at  Februaiy 

Dvniop  h   term,  1809,  in  the  suit  brought  by  Hepburn  &  Duii«- 

^'        das,  for  a  specific  performance,  the  title  was  declared 

to  be  unexceptionable  except,  1st  As  to  208  acres^ 

being  the  part  of  Sarah  Bronaugh's  1^000  acres,  to 

which  Thomas  West  was  entitled  as  one  of  the  heirs 

of  Mrs.  Bronaugh,  and  of  Francina  Turner,  and^ 

2dly.  As  to  1,000  acres,  the  original  share  of  Tho* 

nras  West,  which  had  been  conveyed  by  him  to 

Hepburn  &  Dundas  by  a  deed    which    had   not 

been  recorded.      These  defects  have  since  been 

cured  by  a  conveyance  to  Hepburn  &  Dundas  by 

the  heirs  of  Thomas  West,  bearing  date  the  20th 

of  March,  1 809,  of  all  their  title  to  the  aforesaid  par« 

eels  of  land« 

It  is,  nevertheless,  contended,  that  this  conveyance 
is  insufficient  to  pass  a  clear  and  undisputed  tide ; 
inasmuch  as  the  land  may  be  bound  by  the  daima 
of  creditors,  or  of  purchasers  subsequent  to  the  deed 
from  Thomas  West  to  Hepburn  &  Dundas.  The 
answer  given  at  the  bar  to  these  suggestions  is  en- 
tirely satisfactory  to  the  court.  If  the  land  be  ex- 
posed  to  the  claims  of  subsequent  purchasers  or 
mortgagees  under  West,  to  be  effectual  against 
Hepburn  &  Dundas,  the  deeds  must  have  been  re* 
corded  within  eight  months  after  the  death  of  Westt 
at  the  latest  period,  either  in  the  general  court,  or 
in  the  district  or  county  court  where  the  land  lies. 
Had  any  such  deeds  been  so  recorded,  it  was  in  the 
power  of  Auld  to  have  proved  the  &ct  by  the 
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<ords  of  some  one  of  those  courts,  and  the  want  of     131$^ 
such  proof  destroys  all  presumption  that  any  such   ^•^^^''"^^ 
conveyances  were  made.  Ihmdas 

As  to  judgments  against  West,  they  too  must  be   d^Ji^^  ^ 
of  record;  and,  after  a  lapse  of  10  years  since  his       ^ 
death,  the  court  cannot  presume  the  existence  of. 
such  judgments.      As  to  specialties  in  which  the 
heirs  of  West  are  bound,  if  there  be  such,  which  is 
not  proved,  they  cannot  affect  this  land  in  the  hands 
of  a  bona  fide  purchaser  under  those  heirs* 

5«  The  next  objection  made  to  tlie  decrees  be- 
low, is,  that  the  dismission  of  the  former  bill  of  Hep- 
bum  &  Dundas,  for  a  specific  performance,  is  a  bar 
to  their  present  bill  for  the  same  object.  This  ob- 
jection is  well  founded.  If  a  bill,  by  the  vendor  of  ^ 
land,  seeking  a  specific  performance  of  the  contract, 
be  dismissed  on  account  of  a  defect  in  the  title,  the 
doors  of  a  court  of  equity  are,  and  ought  to  be,  for 
ever  closed  against  him,  notwithstanding  he  should, 
afterwards,  have  it  in  his  power  te  make  a  good 
title ;  unless,  perhaps,  in  a  case  where  an  original 
bill,  in  the  nature  of  a  bill  of  review,  might  be  enter- 
tained. But  the  present  bill  is  not  founded  upon 
new  matter,  discovered  since  the  hearing  of  the 
former  cause,  and  which  it  was  not  in  the  power  of 
Hepburn  &  Dundas  to  produce  at  that  time.  It  is 
not  pretended  that  he  was  ignorant  who  were  the 
heirs  of  Thomas  West,  or  that  he  could  not  as  well 
have  procured  a  deed  from  them  before,  as  after  thjD 
former  decree.  His  ignorance  was  not  of  a  matter  of 
fact,  but  of  law.  He  erroneously  supposed  tliat  his 
litle  was  good,  and  on  account  of  the  defects  existing 
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1816.      in  it,  at  the  time  of  the  decree,  his  bill  was  dismissed^ 

^J^7|[^  The  rule  of  the  court  of  equity  to  decree  a  specific 

Dmidas     performance,  if  the  vendor  is  able  to  make  a  good 

Duui^p  &   title  before  the  decree  is  pronounced,  is  an  indul* 

gence  which  he  is  not  entitled  to  by  the  terms  of  hia 

contract     A  majority  of  this  court  approves  of  the 

rule  as  a  general  one,  but  is  not  disposed  to  extend 

it  as  such.     If,  in  a  case  peculiarly  circumstanced,  an 

extension  of  the  time  for  completing  the  title  would 

be  proposed,  and  should  be  intended  to  be  granted, 

the  court  would  eitiier  continue  the  cause,  inf  order 

'  to  give  the  vendor  time  to  perfect  His  title,  or  would 

dismiss  the  bill  without  prejudice. 

The  questions,  then,  which  remain  to  be  decided^ 
are,  1st  Whether  Dunlop  &  Co.  are  entitled  to  the 
relief  for  which  they  specifically  prayed  ?  and  if  not, 
then,  2dly.  Are  thejF  entitled  to  any  other,  and  vdiat 
relief,  under  the  general  prayer  in  their  bill  ? 

1st.  The  relief  specifically  prayed  for  consists  of 
two  parts,  1st  That  the  agreement  of  September, 
1799,  may  be  rescinded,  and  the  sum  awarded,  with 
interest,  decreed  to  be  paid.  If  this  should  be  de* 
nied,  and  Dunlop  &  Co.  be  compelled  to  receive  a 
conveyance  of  the  land,  then,  2dly.  That  the  reason- 
able value  only  of  the  land  at  the  time  when  the  tide 
was  perfected  should  be  allowed. 

As  to  the  1st.  Most  of  the  objections  which  have 
been  urged  against  the  decree  of  the  court  below, 
for  a  specific  performance,  were  relied  upon  by  the 
counsel  for  Dunlop  &  Co.,  as  sufficient  to  set  aside 
the  contract  These  have  already  been  considered, 
and  the  result  has  been  shown  to  be,  that,  if  the  b3l 
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of  Hepburn  &  Dundas,  for  a  specific  performance,      1818. 
were  unaffected  by  the  dismission  of  their  former  ^t^^^^ 

•^      ^       .  HepbumA 

bill,  none  of  these  objections  would  be  sufficient  to     Dundas 
preclude  them  from  the  relief  sought  by  their  pre-   Puniop  h 
sent  bill.    If  so,  they  are  insufficient  to  enable  Dun- 
lop  &  Co.  to  obtain  a  decree  to  rescind  the  contracts 
There  are  many  cases  in  which  a  court  of  equity, 
although  it  would  not  decree  a  specific  performance, 
will  yet  refuse  to  order  a  contract  to  be  cancelled. 
The  inability  of  the  vendor  to  make  a  good  title  at 
the  time  the  decree  is  to  be  pronounced,  furnishes  a 
Very  good  reason  for  excluding  him  from  relief  in  a 
Oourt  of  equity ;  and  yet  it  does  not  follow  that  the 
Court  will,  for  this  reason  merely,  set  aside  the  con« 
tract.     Generally  speaking,  a  court  of  law  is  com^ 
fMtent  to  afford  an  adequate  remedy  to  either  party, 
for  a  breach  of  the  contract  by  the  other,  from  what- 
ever cause  it  may  have  proceeded ;  and  whenever 
^his  is  the  case,  a  resort  to  a  court  of  equity  is  im^ 
proper. 

But  if  the  contract  ought  not,  in  conscience,  to 
l^ind  one  of  the  parties,  as  if  he  had  acted  under  a 
^Ki^istake,  or  was  imposed  upon  by  the  other  party, 
the  like,  a  court  of  equity  will  interpose  and  af- 
a  relief,  which  a  court  of  common  law  cannot, 
y  netting  aside  the  contract ;  and  having  thus  ob» 
ined  jurisdiction  of  the  principal  question,  that 
will  proceed  to  make  such  other  decree  as  the 
^jstice  and  equity  of  the  case  may  require.  Whether 
ability  in  the  vendor  to  make  a  title,  is,  of  itself, 
^snattended  by  some  peculiar  circumstances  of  hard- 
Vfc^p,  sufficient  to  justify  the  court  in  setting  asudq 
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1816.      the  contract,  need  not  now  be  decided.     This  is  cer^ 


tainlj  not  a  case  where  the  exercise  of  this  branch 
Dandas     of  equity  jurisdiction  can  be  fairly  demanded  by 
BmUop  &    Dunlop  &  Co.    Within  a  month  after  the  recovery 
^'        of  the  judgment  against  the  heirs  of  Graham,  Hep* 
bum  &  Dundas  tendered  to  Colin  Auld  a  conyeyance 
of  the  land,  which  was  refused,  not  on  account  of 
any  defect  in  the  title,  but  for  reasons  which  would 
equally  have  operated  with  him  had  there  been  no 
such  defect.     Immediately  after  the  defects  in  the 
title  were  pointed  out  by  this  court,  they  were  re- 
moved, and  the  conveyance  of  an  unexceptionable 
title  was  tendered  and  refused.     Had  Hepburn  & 

Dundas  been  in  a  condition  to  make  such  a  title  a 

• 

month  sooner,  this  court,  instead  of  dismissing  their 
bill,  would  have  decreed  a  specific  performance. 
Under  such  circumstances  it  would  be  inequitable  to 
set  aside  the  contract.  The  alienage  of  the  com* 
plainanjls  is  urged  as  an  additional  reason  for  setting 
aside  this  contract.  Although  the  incapacity  of  the 
purchaser  to  hold  land  might  afford  a  reason  for  de- 
pying  a  specific  performance  upon  the  prayer  of 
Hepburn  &  Dundas,  (a  point,  however,  not  intended 
tp  be  decided,)  it  is  certainly  insufficient  to  entitle 
the  vendor,  under  the  circumstances  of  this  case,  to 
a  decree  to  rescind  the  contract.  But  the  court 
does  not  mean  to  intimate  an  opinion  that  the  terms 
of  this  contract  did  expose  this  land  to  the  dangeF 
which  is  apprehended. 

It  appears  by  the  contract,  and  the  previous  coiv 
respondence  between  these  parties,  that  they  coDtem» 
plated  i^  sale  of  this  land,  in  the  event  of  the  <<OQ'r 


r 
* 
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iftict  with  Graham  being  rescinded,  and  that  the       1816. 
procee.ds  thereof  should  be  paid  over  to  Auld,  in  ^tf'T^^ 
discharge  of  so  much  of  the  debt  due  bj  Hepburn     Dandu 
&  Dundas  to  Dunlop  &  Co.,  as  the  purchase  money   pnniop  u 
due  by  Graham,  with  interest  thereon  to  the  1st  of       ^^ 
January,  1800,  would  amount  to;   and  this  whether 
Hie  land  should  sell  for  more  or  less  than  that  sum« 
In  this  view  of  the  case,  the  land  was  considered  as 
a  security  for  a  stipulated  sum,  and  Hepburn  &  Dun- 
das were  constituted  trustees  for  whoever  might  be- 
come the  purchasers  of  it.     A  conveyance  to  Auld 
or  to  Dunlop  &  Co.  does  not  appear  to  have  been 
contemplated.     But  if,  in  point  of  law,  it  should  be 
true  that  Auld,  by  neglecting  to  proceed  against 
Graham^s  representatives  for  the  recovery  of  the 
land,  in  the  name  of  Hepburn  &:  Dundas,  separated 
the  mterests  of  his  constituents,  this  can  surely  afford 
tM>  sound  reason  for  setting  aside  the  contract.     It  ia 
sufficient  if  Hepburn  &  Dundas  are  able  and  ready 
to  make  a  conveyance  when  they  shall  be  required 

to  do  so. 

2d.  The  other  specific  relief  prayed  for,  is,  that 
Hepburn  &  Dundas  may  be  credited  on  account  of 
the  land  for  no  more  than  its  real  value  in  March, 
1809,  when  a  conveyance  was  tendered  and  refused. 
A  decree  of  this  sort  would  be  an  anomaly  in  the 
jurisprudence  of  a  court  of  equity.  It  would  be  an 
affectation  of  decreeing  a  specific  performance  con* 
trary  to  the  terms  of  the  contract  upon  which  the 
decree  is  to  operate.  It  would  be,  in  fact,  to  make 
a  contract  for  the  parties  altogether  different  from 
what  they  had  made  for  themselves^  and  then  to  de- 
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1816.      cree  an  execution  of  it     There  is  no  precedent,  and 

^J^J[^  certainly  no  principle  of  equity  to  sanction  such  a 

Dobdas     decree.     Either  the  contract  of  the  parties  must  be 

Dunlop  Si    executed  according  to  the  terms  of  it,  or  it  cannot 

be  executed  at  all. 

The  only  remaining  question,  then,  is,  whether^ 
under  the  general  prayer,  the  court  can  grant  any, 
and  what  relief? 

There  can  be  no  question  but  that  it  is  competent 
.  to  Dunlop  &  Co.,  to  ask  for  a  specific  performance 
of  the  agreement,  so  far  as  it  can  now  be  performed^ 
although  the  court  cannot  listen  to  a  similar  prayer 
from  Hepburn  &  Dundas.     But  this  is  not  the  relief' 
specifically  stated  in  this  bill ;  and  it  is  supposed  to 
be  unreasonable  to  compel  a  specific  performance 
under  the  general  pi*ayer  for  relief,  in  opposition  to 
the  specific  prayer  that  the  contract  may  be  set  aside* 
To  this  objection,   it  may  well  be  answered,  that 
if  it  be  improper  to  rescind,  or  to  modify,  the  con<- 
tract,  nothing  remains  to  be  done,  under  the  general 
prayer,  but  to  dismiss  the  bill,  or  to  decree  an  exe- 
cution of  the  contract.     But  as  the  former  cannot 
be  presumed  to  be  the  object  of  the  general  prayer, 
it  would  seem  to  follow  that  an  execution  of  the 
contract  was  intended  to  be  asked  for,  in  case  the 
specific  relief  should  be  denied. 

For  these  reasons  the  court  will  decree  a  specific 
performance,  so  far  as  it  is  practicable,  and  consider- 
ing Hepburn  &  Dundas  as  trustees  for  the  person 
or  persons  to  whom  this  land  may  be  sold,  the  con- 
yeyunce  will  be  decreed  to  be  made  to  such  persons 
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$B  may  become  the  purchasers  of  the  land  under  the      |816. 
decree  of  this  court  i^T^"^^ 

Hepbura  is 

The  residue  of  the  decree  below,  which  allows  to     PandM 
the  complainants,  Dunlop  &  Co.,  interest  upon  the   Dnoiop  h 
sum  awarded  from  the  1st  of  January,  1800,  to  the       ^ 
time  of  the  decree,  is  objected  to  by  Hepburn  Sf 
Diindas,  upon  the  ground  that  the  purchaser  of  land^ 
to  whom  neither  a  conveyance  has  been  made,  or 
possession  delivered,  is  to  be  considered  in  equity  af 
the  owner,  and,  of  course,  entitled  to  the  rents  and 
profits ;  and  that  the  right  of  the  vendor  to  the  pur* 
cfaaae  money  draws  after  it  a  correspondent  right  to 
demand  interest  upon  the  same  until  it  is  paid.    Thisi 
it  must  be  acknowledged,  is  the  general  principle 
which  prevails  in  the  courts  of  equity. 

But  it  would  seem  to  be  inequitable  to  apply  H 
to  a  case  like  the  present  Here  the  purchase 
money  was  in  the  hands  of  the  vendor  at  the  time 
the  contract  was  made.  It  consisted  of  a  debt  due 
by  the  vendor  to  the  purchaser,  which  the  former 
bound  himself,  by  his  agreement^  to  discharge  by 
b'dls  of  exchange  or  cash,  or  by  an  assignment  of  a 
contract  for  land,  and  a  conveyance  of  a  good  title 
to  it,  and  with  money  to  make  up  any  deficiency 
which  might  aiise  by  the  agreed  price  of  the  land 
falling  short  of  the  debt  Neither  bills  nor  cash 
were  paid,  nor  was  the  contract  assigned,  or  a  con- 
veyance made,  for  it  turned  out  that  the  vendor 
could  not  make  a  good  title  to  the  whole  of  the  land 
until  March,  1 809.  They  have  always  retained  pos- 
session, and  the  land  is,  in  reality,  unproductive  of 
profits  in  any  measure  equal  to  the  interest  on  the 

Vol.  L  S  C 
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1816.      debt.     This  debt  unquestionably  bore  interest  from 
^^"y"^   the  moment  it  was  ascertained  and  agreed  to  be 

Hepburn  &         .  ° 

Dundato     paid ;  and  not  having  been  paid,  nor  a  tender  of  a 
Danlop  u   good  title  to  the  land  made,  until  March,  1 809,  it 
^^        would  be  highly  unjust  to  stop  interest  on  the  debtt 
until  that  period. 

The  written  arguments  of  the  counsel,  which  have 
been  sent  to  the  court,  present  two  questions  in  re- 
lation to  interest,  which  remain  to  be  noticed.  It  is 
contended,  by  the  counsel  for  Dunlop  &  Co.,  that 
interest  ought  to  be  calculated  upon  the  sum  com- 
posed of  principal  and  interest,  stated,  by  the  arbi- 
trators, to  be  due  on  the  1st  of  January,  1800,  at  the 
rate  of  6  per  cent,  per  annum,  from  that  day.  Oa 
the  other  side  it  is  insisted  that  no  more  than  5  per. 
cent  per  annum  should  be  allowed,  and  this  not  on 
the  sum  found  by  the  arbitrators  to  be  due,  but 
upon  the  principal  sum  only. 

The  court  is  of  opinion,  that,  although  the  award 
does  not  direct  the  sum  which  is  found  to  be  due 
by  Hepburn  &  Dundas  to  be  paid  to  Dunlop  &  Co.^ 
yet  it  ascertsrins  the  sum  which  was  due  on  the 
1st  of  January,  1800,  and  the  agreement  upon 
which  the  submission  was  made  bound  Hepburn  & 
Dundas  to  pay  that  sum  when  it  should  be  so  ascer- 
tained. The  two  instruments,  taken  together, 
amount  to  a  contract  to  pay  a  specific  sum,  and  are 
clearly  within  the  words,  as  well  as  the  fair  inter- 
pretation of  the  law  of  Virginia,  passed  in  the  year, 
1796,  which  fixed  the  rate  of  intei-cst  at  6  per  cent 
per  annum.  This  principle  being  settled,  it  follows 
that  the  interest  must  be  calculated  upon  the  sum 
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tflCeHained  bj  the  award  to  be  due  on  the  Ist  of      isie. 
January,  18 10,     To  separate  the  principal  from  the   ^^^v^^^ 
interest,  even  if  the  award  furnished  materials  for     ihudas 
iUch  an  operation,  would  be,  in  efiect^  to  set  aside    j^J^  & 
the  award,  and  to  vary  the  agreement  with  which  it       ^ 
is  intimately  connected. 

It  is  therefore  the  opinion  of  the  court,  that  Hep- 
bum  &  Dundas  ought  to  pay  interest  upon  the  sum 
awarded  by  the  arbitrators,  after  the  rate  of  6  per 
cent  per  annum,  from  the  1st  of  January,  1800,  to 
the  27th  of  March,  1809,  when  they  were  able  to 
make,  and  did  in  fact  tender,  a  good  and  sufficient 
conveyance  to  the  agent  of  Dunlop  &  Co.  From 
the  27th  of  March,  1809^  interest  ought  to  stop;  but 
Hepburn  &  Dundas  ought  to  account  with  Dunlop 
k  Co^  for  the  rents  and  profits  of  the  6,000  acres  of 
land  from  that  period  to  the  time  of  rendering  this 
decree/ 

dtnihe  progreM  (^society  die  arising  ex  eontradu  dr  et  delichi^ 

defects  of  the  common   lav  id  This  remedy  is  frequently  insnffi- 

amwer  Uie  exigencies  of  a  ciyili-  cient  to  repair   the  iojnry  sns* 

led  and  commercial  age  became  tained  by  the  parties,  and  to  place 

OMifitet.    It  was  particnlarly  in  them  in  the  same  situation  they 

not  fnrniehing  an  adequate  reme-  were  in  before  the  breach  of  tha 

dy  for  the  braech  of  <totractB,  contract.  Hence  the  origin  of  that 

where  the  spirit  of  the  agreement  jurisdiction,  which,  although  h  waa 

required  a  specific  performance*  long  contested  by  the  courts  of 

that  these  defects  were  disclosed,  common  law,  has  at  length  been 

For,  except  in  real  actions  and  firmly  established,  and  matured 

tjectment,  where  the  proceedings  into  a  regular  system.    This  sya* 

^ninremf  and  the  actions  of  de-  tem  is,  howerer,  remarkably  sub- 

time  and   replerin,  where  the  ject  to  the  exercise  of  discretioai 

'thing  sued  for  is  specifically  re-  according  to  the  peculiar  circum- 

^corered,  a  court  of  common  law  stances  of  each  particular  caae^ 

^^uifermly  gires  a  compensatioo  But  few  inflexible  rules  can  there- 

^nnmj  forciTiliiiiiuies,  wliether  fore  be  laid  down  CQ90en»ng  it. 
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1816.  t)ficRfiE.— These  causes  came  on  to  be  heard  fhi0 

^1^"^  8th  day  of  February,  1816,  on  the  transcript  of  the 

pQildss 

^^^  ^  AdM;  Oiose  admittiiif  of  thd  And  the  court  iriU  exereite  iti 
Mm.  fnroBt  exceptions  tre  the  fol-  disoretioii,  and  leare  the  cootnot 
kyifing :— 1st.  This  equitable  juris-  at  law,  rather  than  compel  a  pur- 
diction  extends  to  all  cases  where  chaser  to  take  a  doubtful  tiUe.  1 
lather  the  r«f  in  dispute,  or  the  Fet.  jun.  665.  S  P.  WUL  1^  2 
futy,  is  Within  the  jurisdiction  of  Fet.  679.  1  Bro.  C.  C.  74.  4 
the  court ;  for  it  proceeds  m  Bro,  C  C  80.  4  Fet.  jun.  67. 
penonam  as  well  as  m  r«m,  and  5  Ves,  jun.  186.— -4th.  If  the 
tliiererer  the  land  or  other  thing  Tender  can  make  t  (food  title  at 
in  cdntrorersy  is  not  within  its  the  time  the  conveyaaee  is  to  ba 
reach,  it  wiH  compel  the  specifie  made  under  the  decree  of  the 
performance  of  an  agreement  by  court,  a  specific  performance  will 
riieatis  of  its  appropriate  process  be  decreed.  2  JP.  WtB*  ^SS6,  1 
acting  en  the  parlies.  1  Fm.  447.  Atk^  IS.  10  Vet.  jun.  315.  S 
454.— 3d.  A  specific  performance  Cnmch^  262.  8  Fer.  jun.  655.  7 
will  not  be  decreed  of  an  agree-  Fm.  jun.  202.— ^th.  In  the  con- 
teent  whereupon  damages  could  struction  of  a  contract«'it  is  eon* 
aot  be  recorered  at  law.  But  if  sidered  as  executed  from  tfie  time 
an  action  at  law  cannot  be  main-  of  its  being  entered  into,  unlew 
taincd  on  account  of  a  mere  formal  some  other  time  be  stipulated  for 
disfect  of  the  instrument,  the  its  execution.  And  so  powerflil 
agreement  will  be  enforced  in  is  this  rule,  that  by  an  equitable 
equity.  1  Fe#.  256, 1  P.  Will  243.  fiction,  it  is  held  to  alter  theveiy 
And  there  are  also  several  other  nature  of  things,  to  make  land 
cases  of  exceptions  to  this  general  money,  and,  on  the  contrary,  te 
rule,  where,  although  the  agree-  make  money  land.  Upon  this 
men t  was  void  at  law,  a  specific  principle,  land  which  is  sold  is  con* 
performance  has  been  decreed,  sidered  in  equity  as  the  property  oT 
there  being  a  clear  ground  for  the  the  vendee  from  the  making  of 
interference  of  equity,  according  the  contract,  and  descendible  end 
to  the  general  rules  of  the  court  devisable  as  such.  2  Vtrfu  636. 
tEq.  C€u,  Ahr.  32.  pi.  43.  2  Vem.  I  P.  JFUL  872.  3  P.  WiO.  215.  t 
480.  2P.  yra/.343.  2  Fern.  24.  Fe«.  jun.  2d4 — 6th.  In  decreeing 
3  P.  TFilL  187. — 3d.  A  specific  the  specific  performance  of  ao 
performance  will  not  be  decreed  agreement,  Hme  may  be  dispensed 
where  the  parties  have  an  ade-  with  if  it  be  not  of  the  essence  of  the 
quate  remedy  at  law.  8  Ve»,  jun.  contract  1  Alk.  12. 2  P.  WUL  630L 
in.   ^Sd¥Mlu  if  Ltfray,  653.  5Cniiic^262.  rFe*.  jun. 273.  Vt 
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records,  and  were  argued  by  counsel,  whereupon      isie. 
it  is  decreed  and  ordered,  that  the  decree  of  the 


circuit  court  of  the  district  of  Columbia  for  the  coun*>  Dudii 
tj  of  Alexandria,  in  the  suit  of  William  Hepburn  and  do^  # 
the  heirs  and  executors  of  John  Dundas  against  ^ 
Colin  Auld,  agent  and  attorney  in  fact  for  Jolm 
Dunlop  6i  Co.,  be  reversed  and  annulled,  and  this 
court,  proceeding  to  giye  such  decree  as  the  said 
circuit  court  ought  to  hare  giren,  it  is  further 
ordered  and  decreed  that  the  said  bill  be  dismissed. 
And  it  is  further  decreed  and  ordered,  that  the 
decree  in  the  suit  of  John  Dunlop  &  Co. 
against  William  Hepburn  and  the  heirs  and  execu- 
tors of  John  Dundas  be  reversed,  each  party  pay* 
ing  his  own  costs  in  this  court  And  this  court,  pro- 
ceedbg  to  give  such  decree  in  the  said  suit  as  the 
said  circuit  court  ought  to  have  given,  it  is  decreed 
and  ordered  that  the  defendants,  William  Hepburn 
and  the  executors  and  executrix  of  John  Dundas,  do^ 
on  or  before  the  first  day  of  April  next,  pay  to  the 
complainants,  John  Dunlop  &  Co.  or  to  their 
agent  or  attorney,  duly  authorized  to  receive  the 

Vu.  juo.  326.  4  Bro.  C.  C,  329.  1  cifically  enibroed.  And  the  monli^ 

Ves.  450.    Bnt  where  jLhere  has  ty  of  a  court  of  equity,  if  the  ex^ 

been  gross  laches  on  the  part  of  pression  may  be  allowed,  is  even 

Uie  plaintiff,  a  bill  for  specific  per-  more  strict  than  that  of  a  court  of 

formance  will  be  dismissed.  5  Ves,  law  in  this  particiilar»  for  suppreM^ 

juD.  145. 736. 818.  4  Vei.  jun.  667.  no  vert,  as  well  as  tugge$tiofakif 

686.  1  Bro.  P.  C.  27.  2  Eq.  Cat.  is  a  gpround  for  refusing  to  carry 

Ahr.  686.  pi.  5. — 7th.  Fraud  will  an  ag^reement  into  effect.    3  Alk, 

Titiate  a  contract  in  equity  as  well  383.   2  Atic.  271.  lBro.C.C. 

asatlaw,andconsequenUy  afrau-  440.   AwbL-  495.    10  Va*  ju0» 

dulent  agreement  will  not  be  ape-  492. 
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1816.      same,  the  sum  of  nine  thousand  one  hundred  and 
^•^^^^^^^    forty  three  dollars  and  seventy  two  cents,  being  the 
Dandas     difference  between  the  sum  of  nineteen  thousand  foiur 
1^0,^  ^    hundred  and  sixty-four  dollars  and  twen^*four  cents, 
^^       the  value  in  current  money  at  the  par  of  exchange 
of  the  sterling  debt  stated  in  the  award  of  William 
Hartshome,  William  Herbert,  and  William  Hodgsont 
to  be  due  by  Hepburn  &  Dundas  to  John  DiAilop, 
with  interest  thereon  after  the  rate  of  6  per  centum 
per  annum  from  the  first  day  of  January,  1 800,  to  the 
27  th  of  March,  1809,  and  twenty-one  thousand  one 
hundred  and  twelve   dollars,  the   sum  due  upon 
William  Graham's  contract  on  the  first  day  of  Jan- 
uary, in  the  year  1 800. 

It  is  farther  decreed  and  ordered,  that  the  6,000 
acres  of  land  in  the  proceedings  mentioned,  be  gold 
at  public  auction  to  the  highest  bidder,  at  such  times, 
in  such  proportions,  and  upon  such  terms  as  John 
Dunlop  &  Co.,  or  their  agent  or  attorney  in  fact,  maj 
direct,  and  that  the  proceeds  of  such  sales  be  paid 
over  to  the  said  John  Dunlop  &  Co.,  or  their  agent 
or  attorney  as  aforesaid ;  and  upon  such  sale  or  sales 
being  made,  it  is  decreed  and  ordered,  that  the  said 
William  Hepburn,  or  his  legal  representatives,  and 
the  legal  representatives  of  John  Dundas,  deceased, 
do,  by  good  and  sufficient  deed,  or  deeds,  in  law,  to 
be  prepared  at  the  expense  of  John  Dunlop  &  Co^ 
convey  the  aforesaid  land  to  the  purchaser  or  pur- 
chasers thereof,  in  fee  simple,  with  a  general  war- 
ranty, and  free  from  all  incumbrances.  And  it  is 
farther  ordered  and  decreed,  that  the  sales  of  the 
aforesaid  land  be  made  under  the  superintendance 
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of  Golin  Auld,  the  attorney  in  fact  of  John  Dunlo^      18I6. 
&  Co.,  or  of  such  other  person  or  persons  as  the    ^^^^^^"^ 
said  circuit  court  may  appoint,  in  case  the  said  Colin     Dundas 
Auld  should  decline  to  serve,  pr  the  said  circuit  court    i>„^p  ^ 
should  see  good  cause  to  make  such  other  appoint-        ^^ 
ment. 

And  it  is  farther  ordered  and  decreed,  that  the 
defendants,  William  Hephum  and  the  executors  and 
executrix  of  Johp  Dupdas,  deceased,  do  make  up, 
state,  and  settle,  before  a  commissioner,  or  commis- 
sioners, to  be  appointed  by  the  said  circuit  court,  an ' 
account  of  the  reot^  ^od  profits  of  the  said  6,000 
acres  of  land  since  the  27th  day  of  March,  1809, 
and  that  they  pay  over  the  same  to  the  complain- 
ants, Jolui  Punlop  &  Co.,  or  to  their  lawful  agent  or 

attorney. 

And  this  cause  is  remanded  to  the  said  circuit 
court  for  such  proceedings  to  be  had  therein,  for 
carrying  into  execution  the  decree  of  this  court  in 
the  premises.' 

e  Mr.  J.  LnrniGSTON  and  Mr.  J.  Stort,  did  not  tit  in  this  cause. 
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St.  Josr  f n- 
diaao. 


(PRIZE.) 

7%e  St.  Joze  FncUano. — ^Lizaur,  Claimant* 

flroods  were  shipped  bjr  D.  B.  U  Co.  of  fiFerpool,  oo  board  a  neutral 
ship  bound  to  Rio  de  Janeiro,  which  was  captored  imd  brought  into 
the  United  States  for  adjudication.  The  tnyoice  wms  headed« 
«  consigned  to  Bfessrs.  D.  B.  it  F.,  by  order  and  for  account  of  J. 
L."  In  a  letter  accofenpanying  the  invoice  from  the  shippers  to  the 
consignees,  they  say,  "  For  Mr.  J.  L.  we  open  an  account  in  our 
books  here,  and  debit  him,  &c.  We  cannot  yet  ascertain  the  pro- 
ceeds of  his  hides,  kc,j  bnt  find  his  order  fin*  goods  will  far  exceed 
fhe  amount  of  these  shipments  ;  therefore  wa  consign  the  whole'  to 
you,  that  you  may  come  to  a  proper  undentaading  with  him."  It 
was  held  that  the  goods  were,  during  their  transit,  the  property, 
and  at  the  risk  of  the  enemy  sbippen,  and,  therefore,  subject  to 
condemnation. 

Appeal  from  the  circuit  court  for  the  district  of 
Massachusetts.  The  ship  St  Joze  Indiano,  bound 
from  Liverpool  to  Rio  de  Janeiro,  was  captured  and 
sent  into  the  United  States,  as  prize  of  war,  in  the 
summer  of  1814.  The  ship  and  most  of  the  cargo 
were  condenmed  as  British  property  in  the  circuit 
court,  and  there  was  no  appeal  by  any  of  the  claim- 
ants except  in  belialf  of  Mr.  J.  Lizaur,  of  Rio  de 
Janeiro.  The  right  of  Mr.  J.  Lizaur,  to  have  resti- 
tution of  property  belonging  to  him,  at  the  time 
of  capture,  was  not  contested  by  the  captors ;  but 
it  was  contended,  that  the  property  in  question,  when 
captured,  was  ;U  the  risk  of  the  shippers,  Messrs, 
Dyson,  Brothci  s  k  Co.  of  Liverpool.     The  bill  of 
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lading  did  not  specify  any  order,  or  account  and  risk.      isi6. 


The  invoice  was  headed,  ^^  consigned  to  Messrs. 

Dyson,  Brothers  Si  Finnic,  by  order,  and  for  account  st.  Jose  h^ 

rf  J.  Lizaur.*'    In  a  letter  accompanying  the  bill  of       ""** 

lading  and  invoice,  of  the  4th  of  May,  1814,  from 

Dyson,  Brothers  &  Cq.  to  Dyson,  Brothers  &  Fin* 

aie,  they  say,  ^  For  Mr.  Lizaur,  we  open  an  account 

in  our  books  here,  and  debit  him,  &c.     We  cannot 

jret  ascertain  the  proceeds  of  his  hides,  &c.,  but  find 

his  order  for  goods  will /ar  exceed  the  amount  of  these 

shipmmU^  therefore  we  consign  the  whole  to  you^  that 

gfou  may  come  to  a  proper  understanding  with  himJ^^ 

The  house  of  Dyson,  Brothers  &  Co.,  of  Liverpool, 

And  of  Dyson,  Brothers  &  Finnic,  of  Rio,  consist  of 

CJie  same  persons ;  goods  claimed  in  behalf  of  the 

letter  house  were  condemned  on  the  ground  that 

^M>th  firms  represented  the  same  parties  in  interest^ 

firom  this  decision  there  was  no  appeal. 


Harper^  for  the  appellant  and  claimant.  This 
may  be  contrasted  with  those  said  to  be  similar. 
Mn  the  case  of  Kimmel  and  Alvers,"  on  the  autho-* 
^ty  of  which  this  portion  of  the  cargo  was  condemn- 
^^d  in  the  court  below,  the  claiipants  had  ordered 
"the  goods  shipped,  but  there  was  no  evidence  that 
^they  had  paid  for  any  part  of  the  goods,  or  that  they 
^^ere  chained  to  them  by  the  shippers.  In  that  case 
^e  breaking  out  of  the  war  produced  a  change  in 
^he  destination  of  the  goods,  and  a  complete  control 
^iver  them  was  retained  by  the  vendor,  whjich  con* 

a  Th«  Merrimack.    February  ttno,  181,4* 
Tax-  T.  »  D 
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1816.      tro}  was  exercised  by  his  directing  his  agent  not  to 


deliver  them  without  payment  in  cash,  in  case  war 
'6t  Joze  Iq-  should  have  been  declared  before  their  arrival.  The 
°'  doctrine  in  the  case  of  the  Messrs.  Wilkins,*  fully 
bears  out  the  present  claim.  In  that  case,  the  mere 
right  of  stoppage  in  transitu^  was  held  to  be  vested 
by  the  shipper  in  his  agent,  to  be  exercised  only  in 
the  event  of  insolvency.  But  in  the  case  now 'be- 
fore the  court,  the  power  of  Dyson  &  Co.  was  limit- 
ed to  an  arrangement  for  the  payment  of  a  certain 
part  of  the  price  only  which  remained  unpaid.  In 
the  Case  of  the  Messrs.  Wilkins  no  part  was  paid  in 
advance,  and  the  goods  were  not  charged  to  the 
claimants,  another  circumstance  which  distinguishes 
it  from  the  present.  The  case  of  Magee  and  Jones/ 
and  that  of  Dunham  and  Randolph,''  was  a  mere  of- 
fer to  sell,  not  a  sale  agreed  to  by  the  vendee,  like 
that  in  the  present  case. 

Dexter^  for  the  respondents  and  captors.  The 
case  is  clearly  within  the  principles  adjudged.  Thus, 
it  has  been  determined,  incidentally,  at  the  present 
term,  in  the  case  of  Van  Wagenan,'  that  property  is 
not  immediately  vested  in  the  correspondent  by  n, 
purchase  by  his  agent,  by  order,  whether  it  be  with 
the  money  of  the  former  or  latter.  The  case  of 
Messrs.  Wilkins  was  not  a  unanimous  decision  of 
the  court,  but  is  clearly  distinguishable  from  the  pre- 

b  The  Merrimack.    February  term,  1814. 
c  The  Venus.    February  term,  1814. 
d  The  Frances.    February  term,  1815. 
e  The  Mary  and  Susan.    Vide  supra,  p.  46. 
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sent     Here  there  was  no  change  of  possession  from      1816. 
jAie  shippers:  the  ^oods  were  in  their  possession  ""^^T^^ 
dunng  the  voyage,  hj  their  agent,  the  master;  had  Bt  Jo7a>  u- 
the  goods  arrived,  they  would  still  have  been  in 
th^  possession,  by  their  agents,  the  consignees.     If 
the  goods  remained  the  property  of  the  shippers  at 
Ihe  time  of  shipment,  and  during  the  voyage,  then 
they  became  the  property  of  the  captors,  ^ure  bellL 
They  remained   the  property  of  the  shippers,  be* 
cause  thjBy  were  consigned  to  their  agents,  to  be  de* 
liveied,  cwtingenily^  to  the  claimant     Therefore  the 
^oocls  are  confiscable  as  prize  of  war.     The  cases  of 
IMagee  and  Jones,  and  of  Dunham  and  RandoIph,.are 
iwi  point 

Stort,  J.,  delivered  the  opinion  of  th^  court,  and,  March  9th. 
^^fter  fitating  the  facts,  proceeded  as.  follows : 

The  single  question  presented  on  these  facts  is, 
in  whom  the  property  was  vested  at  the  time  of  its 
transit;  if  in  Mr.  Lizaur,  then  it  is  to  be  restored ; 
£i*in  the  shippers,  then  it  is  to  be  condemned.  It  is 
^ixmtended,  in  behalf  of  the  claimant,  that  the  goods 
-XiaYing  been  purchased  by  the  order,  and  partly 
XNFith  the  funds,  of  Mr.  Lizaur,  the  propcr^^r  vested  in 
\]Smk  immediately  by  the  purchase,  an/  ^■^'^t 

wg  (executed  by  the  sale,  no  delivery 

perfect  the  legal  title :  that  nothing  w 
'fthe  shippers  but  a  mere  right  of  stopp 
ajid  that  if  they  had  been  burnt  befoi- 
or  lost  during  the  voyage,  the  loss  . 
on  Mr.  Lizaur. 
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The  doctrine  as  to  the  right  of  stoppage  in  friifur* 
^  to,  cannot  apply  to  this  case.  That  right  exists  id 
In-  the  single  case  of  insolvency,  and  presupposes^  not 
only  that  the  properly  has  passed  to  the  consignee, 
but  that  the  possession  is  in  a  third  person  in  the 
transit  to  the  consignee.  It  cannot,  therefore, 
touch  a  case  where  the  actual  or  constructive  pos- 
session still  remains  in  the  shipper  or  his  exclusive 
agents.  In  general,  the  rules  of  the  prize  court,  as 
to  the  vesting  of  property,  are  the  same  vnth  those 
of  the  common  law,  by  which  the  thing  sold,  after 
the  completion  of  the  contract,  is  properly  at  the 
risk  of  the  purchaser.*^  But  the  question  still  recurSf 
when  is  the  contract  executed  ?  It  is  certainly  com- 
petent for  an  agent  abroad,  who  purchases  m  pur» 
suance  of  orders,  to  vest  the  property  in  his  princi- 
pal immediately  on  the  purchase.  This  is  the  case 
when  he  purchases  exclusively  on  the  credit  of  his 
principal,  or  makes  an  absolute  appropriation  and 

f  Bj  the  common  law,  the  right  which,  on  the  contrary,  •dopto  ft 

of  property  in  the  thing  sold  is  pri  nciple  similar  to  that  of  the  (xmi- 

completely  vested  in  the  purchaser  monlaw.   Elle{laveHte)eHparf»' 

hy  the  ezecntion  of  the  contract.  He  erUre  luparUu^  el  fo  profinili 

■ahject  to  the  equitable  right  of  tit  acquue  de  drcii  o  F^mrd  dm 

•toppage  in  iraniUu  in  case  of  in-  vendeur^  dei  qn*on  eti  cmwcfw  d$ 

flglrency,  and  where  the  bill  of  la-  la  chote  et  du  prix^  quoique  la  chom 

ding  has  not  been,  in  the  mean  tCait  pat  encort  Hi  VHrrit  m  k 

time,  endorsed  to  a  third  person,  ptix  payi.    Code  Napoleon,  L  3. 

Bat  by  the  civil  law,  the  right  of  tit.    6.  c.  1.    No.   1583.      TIm 

property  was  not  vested  in  the  pur-  French   Commercial   Code  alio— 

chaser,  unless  the  goods  were  paid  subjects  the  goods'sold  to  tihe  ngbi^ 

lbr,orioldon  acredit    Juit,  L  3.  of  stoppage  tnlnmfilii,  by  the  Ten' 

tit  1. 8.  41.      Poihier  TraiU  de  dor,  upon  the  same  conditlona  wit^ 

Fienfe,  No.  322.    But  this  rule  is  our  own  law.    Codede  Camtnent^ 

nM  copied  by  the  Napoleon  Code,  1.  3.  tit  3.     Pc  h  UmndiastUm 
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sent    Here  there  was  no  change  of  possession  from      1816. 
the  shippers:  the  ^oods  were  ia  their  possession  ^"^^iT^ 
during  the  voyage,  by  their  agent,  the  mai^ter ;  had  8t  Joze  la- 
the goods  arrived,  they  would  still  have  heen  in       *  ■   * 
their  possession,  by  their  agents,  the  consignees.     If 
the  goods  remained  the  property  of  the  shippers  at 
the  time  of  shipment,  and  during  the  voyage,  then        \ 
they  became  the  property  of  the  captors,  ^ure  belli. 
They  remained   the  property  of  the  shippers,  be^ 
cause  they  were  coi^signed  to  thei^r  agents,  to.  be  de? 
livered,  contingently yio  the  claimant.     Therefore  the 
goods  are  confiscable  as  prize  of  war.     The  cases  of 
Magee  and  Jones,  and  of  Dunham  and  RandoIph,.are 
in  point. 

Story,  J.,  delivered  the  opinion  of  th^  court,  and*  March  9th. 
after  stating  the  facts,  proceeded  as.  follows : 

The  single  question  presented  on  these  facts  i^, 
*in  whom  the  property  was  vested  at  the  time  of  its 
transit ;  if  in  Mr.  Lizaur,  then  it  is  to  be  restored ; 
if  in  the  shippers,  then  it  is  to  be  condemned.  It  is 
contended,  in  behalf  of  the  claimant,  that  the  goods 
having  been  purchased  by  the  order,  and  partly 
with  the  funds,  of  Mr.  Lizaur,  the  proper*''  vested  io 
him  immediately  by  the  purchase,  an/  ^     -^-^l. 

bemg  executed  by  the  sale,  no  delivery 
to  perfect  the  legal  title :  that  nothing  v^ 
the  shippers  but  a  mere  right  of  stppp 
and  that  if  they  had  been  burnt  befoi 
or  lost  during  the  voyage,  the  loss  .; 
on  Mr.  Lizaur. 
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1816.      SOD8  as  the  shippers,  and  acting  as  their  agents, 
^'^■^ll''^^  They,  therefore,  retained  the  constructive  possession, 
St.  Joee  In-  as  well  as  right  of  property,  in  the  shippers;  and  it 
is  apparent  from  the  letter,  that  the  shippers  meant  to 
reserve  to  themselves  and  to  Uieir  agents,  in  relation 
to  the  shipment,  all  those  powers  which  ownership 
givqs  over  property.     It  is  material,  also,  in  this  view, 
that  all  the  papers,  respeicting  the  shipment,  were 
addressed  to  their  own  house,  or  to  a  house  acting 
*    as  their  agents,  and  the  claimants  could   have  no 
knowledge  or  control  of  the  shipment,  unless  by  th^ 
consent  of  the  consignees,  under  future  arrange- 
ments to  be  dictated  by  them.     In  this  view  this  case 
cannot  be  distinguished  from  that  of  Messrs.  Kim- 
mell  and  Alvers ;  and  it  steers  wide  of  the  distinction 
upon  which  Messrs.  Wilkins'  claim  was  sustained.* 
The  authorities  also  cited  at  the  argument  by  the 
captors  are  exceedingly  strong  to  the  same  effect 
The  Aurora*  approaches  very  neai*  to  the  present 
case.     There  the  shipment,  by  the  express  agrees* 
ment  of  the  parties,  was,  in  reality,  going  for  the 
use,  and  by  the  order,  of  the  purchaser,  but  consign- 
ed to  other  persons,  who  were  to  deliver  them  if  they 
were  satisfied  for  the  payment     And  Sir  William 
Scott  there  quotes  a  case  as  having  been  lately  decided, 
where  goods  sent  by  a  merchant  in  Holland,  to  A.,  a 
.    person  in  America,  by  order,  and  for  account,  of  B.^ 
with  directions  not  to  deliver  them  unless  satisfac- 
tion should  be  given  for  the  payment,  were  con* 
demned  as  the  property  of  the  Dutch  shippers. 

h  The  Merrimack.    February.  Term,  1814. 
i  4  Rob.  218. 
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On  the  whole,  the  court  are  unanimously  of  opi-      isie. 
nion,  that  the  goods  included  in  this  shipment  were,   ^"^^^'"^*^ 
during  their  transit,  the  property,  and  at  the  risk  of    Bunaid 
the  shippers,  and,  therefore,  subject  to  condemna-    Mj^iMm^ 
tion. .   The  claim  of  Mr.  Lizaur  must,  therefore,  be 
rejected. 

Sentence  affirmed  with  costs. 


fCOMMON  LAW.) 
UeNNER  &  BuSSARD  V.  Marshall. 

llie  comiDencemeDt  of  another  suit  for  the  same  cause  of  action  ia 
t\ie  court  of  another  state  sioce  the  last  coDtiouance,  cannot  be 
pleaded  in  abatement  of  tlie  orig^inal  suit. 

if  matter  io  abatement  is  pleaded  puis  darrein  continuance^  the  judg- 

.  ment,  if  against  the  defendant,  is  peremptory. 

Where  the  action  is  brought  for  a  sum  certain,  or  which  may  be  ren- 
dered certain  by  computation,  judgment  for  the  damages  may  be 
entered  by  the  court  without  a  writ  of  inquiry. 

Error  to  the  circuit  for  the  district  of  Columbia 
for  Washington  county.  The  defendant  in  error,  at 
June  term,  1813,  declared  against  the  plaintiffs  in 
error  in.  assumpsit,  upon  an  inland  bill  of  exchange 
drawn  by  one  Rootes  on  Renner  &  Bussard,  and;, 
accepted  by  them ;  to  which  declaration  they  plead- ' 
ed  nonrasmmpsit^  and  issue  was  thereupon  joined,  and 
the  cause  was  continued  to  December  term,  1813. 
At  that  term  the  plaintiffs  in  error  appeared  ai^d 
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1816.  pleaded,  ^  that,  after  the  last  continuance  of  die  pfef 
^^^^^1^^*^  aforesaid,  to  wit,  the  first  Monday  of  Juoe^  in  the 
Bussard  year  One  thousand  eight  hundred  and  fourteen,  from 
ItfanduJL  which  daj  the  plea  aforesaid  was  farther  continued 
here  until  this  day,  to  wit,  the  fourth  Monday  of  De» 
cember,  in  the  year  last  aforesaid,  and  before  this 
day,  to  wit,  on  the  nineteenth  day  of  October^  in  the 
year  last  aforesaid,  before  the  superior  court  of 
chancery  of  the  couunonwealth  of  Virginia^  &c.,  the 
plaintiff  exhibited  his  ceHain  bill  of  complaint  against 
the  defendants,  &c. ;  and  also  against  one  Anthonj 
Buck  and  one  Miles  Do  wson,  complaining  and  alleging 
in  his  said  bill,  that  on  the  twelfth  day  of  Octobery 
in  the  year  one  thousand  eight  hundred  and  twelve, 
Thomas  R.  Rootes  drew  his  bill  of  exchange  upon 
the  defendants,  &c.  And  the  said  defendants  farther 
say,  that  the  plea  aforesaid,  for  which  the  said  de- 
fendants, by  the  said  plaintiff  in  the  said  bill  of  com* 
plaint  mentioned,  are  impleaded  in  the  said  superior 
court  of  chancery  as  aforesaid,  is  for  the  same  idea- 
tical  matter  and  cause  of  action,  of,  and  for  whidi 
the  said  plaintiff  hath  now  impleaded  the  said  de- 
fendants, Renner  &  Bussard,'^  &c.  To  which  the 
plaintiff  replied  the  prior  pendency  of  the  sm't  in 
the  circuit  court;  and  the  defendants  rejoined  in 
substance  the  same  matters  as  contained  in  their 
plea,  whereupon  the  plaintiff  demurred  specially. 
Upon  which  the  court  rendered  judgment,  ^  that 
the  plea  of  the  said  Daniel  Renner  and  Daniel  Bus- 
sard  by  them  above  pleaded,  to  the  writ  and  decla- 
ration of  the  said  Horace  Marshall,  and  the  plea  of 
(he  said  Daniel  Renner  and  Danie}  Bussard,  by  waj 
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#f  rejoinder  to  the  said  replication  of  the  said  Ho-      laid, 
rajce  Marshall,  and  the  matters  therein  contabed,  are  ^^^^^J^^[^ 
not  sufficient  in  law  to  preclude  him,  the  said  Horace     Bmsud 
Marshall,  from  maintaining  his  action  albresaid;    MMihaft 
therefore  it  is  considered  by  the  court  here,  that  tlm 
aforesaid  Horace  Marshall  recover  against  the  said 
Daniel  Remier  and  Daniel  Bussard,  as  well  the  sua 
#f,  &c.,  his  damages,^  60; 

The  cause  was  argued  by  Jones  and  Key^  for  the 
plaintiff  in  error,  and  bj  Lee  for  the  defendant  ia 
error. 


Stort,  J.,  delivered  the  opinion  of  the  court 
The  first  question  in  this  case  is,  whether  the 
commencement  of  anodier  suit  for  the  same  cause  of 
action  in  the  court  of  another  state,  since  the  laat 
continuance,  can  be  pleaded  in  abatement  of  the 
original  suit  It  is  very  clear  that  it  cannot  A 
subsequent  suit  may  be  abated  by  an  allegation  of 
the  pendency  of  a  prior  suit ;  but  the  converse  of 
the  proposition  is,  in  personal  actions^  never  true. 
The  decision  of  the  circuit  court  of  the  district  of 
Colun^Ma  overruling  the  plea  was  therefore  cor* 
rect.* 


a  The  exception  rei  judicata^  there  cited.    Sed  queerer  if  it  were 

applies  only  to  final  or  definitive  alleged   that  the  inferior   court 

sentences  in  another  state,  or  in  a  had   jurisdiction?     FUzg.   314, 

foreign  court,  upon  the  merits  of  But  whether  the  suit  be  pending 

the  case ;  and  the  rule  has  even  in  a  foreign  or  a  domestic  court,  a 

been  applied  to  the  pendency  of  a  prior  suit  cannot  be  abated  by  the 

cause  in  an  inferior  court  in  the  allegation  of  the  pendency  of  a 

same  state.    9  Johns.  Rep.  f2}.  suit  subsequently  brought 
Bowe  V.  Joy^  and  the  authorities 

Vol.  I.  3  E 
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1816.  The  next  question  is,  whether  Ae  judgment  ren- 

^"^""^^"^^    dared  on  the  oTerruling  of  the  plea  ought  to  have 

ReDDerand   ,  i      /•  »  ^ 

Bassard     been  peremptory,  or  an  award  of  respondeas  tmster. 

MmbmiL  This  point  is  completely  settled  by  authority.  If 
matter  in  abatement  be  pleaded  puis  darrein  continue 
anee^  the  judgment,  if  against  the  defendant,  is 
peremptory  as  well  on  demurrer  as  on  trial* 

The  last  question  is,  whether  judgment  could  be 
entered  up  for  the  plaintiff  for  the  ampunt  of  his 
damages  by  the  court,  without  a  writ  of  inquiry. 
This  also  is  completely  settled  by  authority  in  all 
cases  whether  the  action  is  brought  for  a  sum  certain^ 
or  which  may  be  made  certain  by  computation/ 

Judgment  afiirmed  widi  costs. 

6  See  1  ChiUy  on  Plead.  636.  Theluson  ▼.  Fletcher.    1 JI.  BA 

eSee   2    WiUkmi*   Saunders^  352.    Rashleigh  v.  Salmon.  1 H, 

107.  Holdip  T.  Otway,  note   2.  Bl.    529.     Andrews    ▼.    BlaloB. 

S  T.  IL  S7.  Maonsell  ▼.  Lord  1   H.    BL    541.     Longman   v. 

Masarecoc,  8  T.  JR.  326.  BuUer  Fenn.    3  Dali.  365.    Broim  t, 

r.  Street.  8  T.  12.  395.  Nelson  Van  Draam.     1  DaiL  185.    Qnr 

y,  Sheridan.    8  T.  JR.  410.  By-  ham  v.  Bickham.    4  DcUL  1410 

Fon  y«   Johnson.     DougL   302.  Graham  v.  Bickham. 
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Korean 

V. 
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MoREAN  t;«  The  United  States  Insurance  Compant* 


The  insurer  on  memorandum  articles^  is  only  liable  for  a  total  lo8i» 
which  can  never  happen  where  the  cai^,  or  a  part  of  it,  has  been 
sent  on  by  the  insured,  and  reaches  the  original  port  of  its  desdnft* 
tion. 

Where  the  ship  being  cast  on  shore  near  the  port  of  destination,  thn 
agent  of  the  insured  employed  persons  to  unlade  as  much  of  the 
cargo  (of  com)  as  could  be  saved,  and  neariy  4>ne  half  was  landed, 
dried,  and  sent  on  to  the  port  of  destination,  and  sold  by  the  can* 
signees  at  about  one  quarter  the  price  of  sound  com;  this  was  hfild 
not  to  be  a  total  loss,  and  the  insurer  not  to  be  liable. 

Error  to  the  circuit  court  for  the  district  of  Peiui* 
sylvania.  This  was  an  action  commenced  by  the 
plaintiif  in  error,  upon  a  policy  of  insurance  dated 
the  14th  of  December,  1812,  on  goods  on  board  the 
brig  Betsey,  at  and  from  Cape  Henry  to  Lisbon,  at  a. 
premium  of  six  per  cent,  on  which  5,000  dollars 
were  underwritten  by  the  defendants,  and  valued  at 
that  sum,  declared  to  be  against  all  risks,  except 
British  capture,  warranted  American  property.  The 
jury  found  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  upon  the  following  facts  agreed 
by  the  parties.  The  cargo  consisted  of  4,4Q6  busheb 
of  indian  com,  100  barrels  of  navy  bread,  and  20 
barrels  of  com  meal.  The  brig  sailed  from  Baltimcra 
on  the  11th  of  November,  1812,  and  from  Cape 
Henry  on  the  13th  of  the  same  month.  She  expe- 
rienced, on  the  voyage,  many  and  severe  gales  of 
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IBIS.  wind.  On  the  18th  of  Decemher,  she  pasned  thtf 
^^^"^"^^  rock  of  Lisbon,  and  came  to  anchor  about  four  mile* 
y.  below  Belem  Castle.  I9he  leaked  considerably  'm 
bm!c^  consequence  of  the  mjurjr  she  had  sustained  froia 
the  severe  gales  to  which  she  had  been  exposed^ 
After  passing  the  rock  ^e  wbd  died  away,  and  the 
current  being  adrerscy  she  came  to  anchor.  The 
inaster  and  supercargo  landed,  went  through  th^ 
customary  forms  at  Belem  to  obtain  a  permit  to  pam. 
the  casde,  and  then  proceeded  to  Lisbon..  The  health 
boat  visited  the  brig,  and  ordered  her  to  get  above  the 
castle  as  soon  as  possible.  On  the  19th,  she  was  again 
exposed  to  a  heavy  and  fatal  gale,  and  drove  ashorer. 
near  to  Belem  Castle,  the  sea  breaking  over  berf 
and  the  crew  hanging  by  the  rigging  to  preserve 
their  lives.  The  supercargo  considered  both  vessel 
and  cargo  as  totally  lost.  By  directions  of  the  custom 
house,  as  much  of  the  cargo  as  could  be  got  out,  waa 
unladen  by  a  number  of  French  prisoners  who  were 
employed  £ov  that  purpose.  The  cargo  was  all 
wet,  and  the  p^rt  of  it  which  was  then  taken  out  wae 
carried  to  the  fort^  where  it  was  spread  and  dried« 
From  thence  it  was  carried  to  Lisbon  in  lighters,  an<i 
was  sold  in  the  com  market  by  the  consignee  of  the 
cargo.  The  quantity  so  saved  and  sold  amounted 
to  about  1,988  bushels,  which  was  sold  at  50  cents 
a  bushel,  wliereas  the  price  of  sound  com  was  2 
dollars  and  25  cents  a  bushel.  The  supercargo  pe* 
titioned  for  liberty  to  sell  the  com  at  the  place  where 
it  was  first  deposited  and  dried,  which  could  not  b^ 
granted,  and  he  was  obliged  to  submit  to  the  custom^ 
of  the  place,  and  all<»w  it  to  be  sold  at  the  com  m»x*' 
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keL     The  brig  was  sb  completely  wrecked,  that  slie      1816. 

was  sold,  with  her  materials,  where  she  lay,  in  lots,   ^'^^'''^ 

Had  the  supercargo  been  left  to  the  free  exercise  of  his        y. 

own  judgment,  he  would  not  have  attempted  tosave     iiii.c^' 

any  part  of  the  cargo,  in  consequence  of  the  total 

damage,  and  the  gi^at  expense  of  saving  it     The 

net  proceeds  of  the  cargo  were  not  much  more  than 

the  expenses  of  saving  it,  including  those  of  the  su«' 

percaigo*    The  port  of  Lisbon  commences  above 

Belem  Castle,  and  the  custom  of  the  place  is  to  dis- 

^arge  cargoes  of  com  between  that  castle  and 

Cantara,  which  latter  place  is  from  one  to  two  milea^ 

Itelow  Lisbon.    The  vessel  never  arrived  at  her 

port  of  discharge.     On  the  22d  of  December  shei 

yns  entered  at  the  custom  house  by  the  American 

lAce  consul,  which  he  said  was  necessary ;  but  port 

dlues  do  not  attach  to  vessels  till  they  pass  the  castle* 

Still,  as  part  of  the  cargo  was  carried  to  Lisbon, 

the  entry  was  made  by  the  consul,  and  the  dues 

"were  paid.     On  the  1 1th  of  March,  1813,  the  plain* 

tifi^  having  received  notice  of  the  shipwreck,  offered 

to  abandon,  which  was  refused.     Upon  these  factis^ 

the  circuit  court  gave  judgment  ibr  the  defendants, 

%nd  the  cause  was  brought  by  writ  of  error  into  this 

^aurt 

Pinkney^  for  the  plaintiff.  By  the  shipwreck,  and 
C>reaking  up  of  the  voyage,  the  plaintiff  was  entitled 
to  abandon ;  and  there  is  no  distinction  in  law  in 
this  respect  between  memorandum  articles  and  gene- 
ts articles.  The  wreck  disabled  the  ship  from 
tMoisporting  the  commodity,  and  the  insured  was  not 
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1816.  obliged  to  find  another  vehicle  to  carry  it  on.  Here 
^"^"^^^^^  more  than  a  moiety  of  the  thing  insured  was  anni-^ 
Y.  hiilated,  to  say  nothing  of  the  deterioration  of  the 
iSiL^Ca  ^^^^  ^y  *^®  contract,  it  became  the  duty  of  the 
agent  of  the  insured,  to  labour  about  the  thing ;  andf 
if  the  wreck  and  consequent  damage  justified  the 
right  of  abandonment,  what  effect  can  the  conduct 
of  the  supercargo  have  ?  The  subsequent  trans- 
portation can  have  no  effect  on  the  right  of  aban- 
donment :  the  supercargo  was  compelled  to  cany  it 
on  by  the  Portuguese  government  for  the  supply  of 
the  capital.  The  law  holds,  that  the  insured  shall 
not  abandon  in  the  case  of  memorandum  articles 
upon  deterioration  merely.  This  is  not  a  mere  tech- 
nical total  loss  ;  it  is  the  same  thing  as  if  the  waves 
of  the  sea  had  washed  this  portion  of  the  cargo  up 
to  Lisbon.  The  usage  of  the  government,  in  com- 
pelling a  sale  in  such  cases,  must  have  been  equally 
known  to  both  parties,  and  ought  to  operate  equally 
on  both. 

Harper^  contra.  I.  A  distinction  is  here  attempt* 
ed  to  be  taken,  on  account  of  the  nature  of  the  peril 
by  which  the  loss  was  occasioned.  But  the  law  pre- 
scribes, that  the  insured  must  carry  on  memoranduooi 
articles,  if  possible,  in  another  vehicle.  No  degree 
©f  injury,  short  of  total  destruction,  will  justify  the 
insured  in  abandoning  without  making  an  effort  to 
carry  on  the  articles ;  and  their  actual  arrival  at  the 
port  of  destination,  no  matter  how,  prevents  aban- 
donment.*    Our  policies  contain  no  stipulation  simi- 

a  Marshall  on  Insurance^  Condj's  cd.  223.  and  Uie  cases  there 
eifed. 


Morean 
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lar  to  those  in  theEnglish,  as  to  ^^  stranding  of  the      leie. 
ship,''  in  the  case  of  memorandum  articles.    Wreck 
t^annot  help  the  insured,  where  the  consequence  is     ^^y. 
'  the  destruction  of  the  voyage  only,  without  the  ac-   ^^  co. 
tual  destruction  of  the  thing.     The  right  of  aban- 
donment exists,  while  the  peril  of  total  loss  exists ; 
Init  when  the  article  is  saved  from  that  peril,  the 
right  no  longer  exists.^    2.  The  right  of  abandon- 
ment was  not  exercised  in  due  time ;  not  until  after 
the  peril  had  ceased.     Memorandum  articles  may  be 
abandoned .  while  they  are  submerged,  or  the  hand 
of  the  enemy  is  upon  them ;  but  here  the  loss  of  the 
"Voyage  was  repaired  by  other  means  found  to  carry 
^  the  goods  before  the  abandonment  is  made.*  They 
were  transported,  not  by  violence,  but  according  to 
the  usage  of  the  country ;  and  the  parties  must  be 
considered  in  law  as  having  assented  to  this  usage. 

Pinknmf,  in  reply.  If  the  insured  was  not  ob- 
liged to  carry  on  the  commodities,  and  he  would 
liave  had  a  right  to  abandon  at  the  time,  nothing 
subsequent  has  devested  it  The  sole  object  of  the 
memorandum  clause  is  to  exempt  the  insurer  from 
liability  for  deterioration  only,  and  the  reason  was 
Ihe  inherent  tendency  of  these  articles  to  decay.  The 
destruction  of  the  vehicle,  and  the  destruction  of 
the  greater  part  of  the  things  transported,  justified 

b  1  Cometh  R.  211.    Magrath  &  Huggins  v.  Church.    3  Camti' 

A.  NeiUon  et  al.  ▼.  The  Columbian  iDsurance  Co.    9  John§.  R, 

Slieiffelin  v.  The  New* York  InsuraDce  Co.    2  Camp,  JV*.  P.  Coief, 

^K.  Wilson  y.  The  Royal  Insurance  Co.    7  Efut^  88.  Anderson  et 

lU.  T.  The  Royal  Tnsurance  Co. 

cm 
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1816.  the  abandonment  None  of  the  cases  cited  apply 
to  this  case ;  and  the  insurer  knew  of  the  usage  a* 
well  as  the  insured.  If  this  case  be  determined  not 
^.  Cof"  *^  ^®  ^  ^^®  justifying  abandonment,  on  account  of 
the  saving  of  so  small  a  part,  what  case  of  abandon* 
ment  of  memorandum  articles  can  exist?  Th6 
abandonment  was  in  time,  because  made  in  good 
fiiith,  and  as  soon  as  the  insured  knew  of  the  peril. 

March  iiUi.      WASHINGTON,  J.,  delivered  the  opinion  of  the 
court,  and,  after  stating  the  facts,  proceeded  as  fol« 

lows: 

All  conjsiderations  connected  with  the  loss  of  the 
cargo,  in  respect  to  quantity  or  value,  may,  at  once,  be 
dismissed  from  the  case.  As  to  memorandum  articles, 
the  insurer  agrees  to  pay  for  a  total  loss  only,  the  in- 
sured taking  upon  himself  all  partial  losses  without 
exception. 

If  the  property  arrive  at  the  port  of  discharge,  rc^ 
duced  in  quantity  or  value,  to  any  amount,  the  losa 
cannot  be  said  to  be  total  in  reality,  and  the  insured 
cannot  treat  it  as  a  total,  and  demand  an  indemnity  for 
a  partial  loss.  There  is  no  instance  where  the  in^ 
sured  can  demand  as  for  a  total  loss  that  he  might 
not  have  declined  an  abandonment,  and  demand  9 
partial  loss.  But  if  the  property  insured  be  include 
cd  within  the  memorandum,  he  cannot,  under  any 
circumstances,  call  upon  the  insurer  for  a  partial 
loss,  and,  consequently,  he  cannot  elect  to  turn  it 
into  a  total  loss.  These  principles  are  clearly  es« 
tablislicd  by  the  case  of  Mason  v.  Skurray,**  Neilson 

'I  .If.  .V.  p.  1780.    Park.  116.    J^arshall,  Cpnd^'s  ed.  223. 
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¥•  The  Columbian  Insui'ancc  Company,'  Cocking  ¥•      1816, 
Frazer/  M* Andrews  v.  Vaughan/  Dyson  v.  Row-   ^'iJP'^^^ 
croft,*  and  Magrath  and  Huggins  v.  Church.*     The        v. 
only  question  that  can  possibly  arise,  in  relation  to     int.cV.* 
memorandum  articles,  is,  whether  the  loss  was  total 
or  not ;  and  this  can  never  happen  where  the  cargo, 
or  a  part  of  it,  has  been  sent  on  by  the  insured,  and 
reaches  the  original  port  of  its  destination.     Being 
'there  specifically,  the  insurer  has  complied  with  his 
engagements;  every  thing  like  a  promise  of  indem- 
nity against  loss  or  damage  to  the  cargo  being  ex- 
cluded from  the  policy.     If  the  question  turn  upon 
the  totality  of  the  loss,  unconnected  with  the  subject 
of  loss  by  deterioration  of  the  cargo  in  value,  or  re- 
duction in  quantity,  there  is  no  difference  between 
imemorandum  and  other  articles.     If  the  loss  be  total 
in  reality,  or  is  such  as  the  insured  is  permitted  to 
'treat  as  such,  he  is  entitled  to  abandon  and  recover 
SLS  for  a  total  loss  in  the  case  of  memoi-andum  arti- 
cles, but  always  with  this  exception,  that  he  is  not 
permitted  to  turn  a  partial,  into  a  total  loss.     Keep- 
ing this  distinction  in  view,  the  loss  of  the  voyage 
hj  capture,  shipwreck,  or  otherwise,  may  be  treated 
as  a  total  loss.     This  is  the  doctrine  in  the  case  of 
Dyson  v.  Rowcroft,  in  which  the  right  to  abandon 
was  placed,  not  upon  the  ground  of  deterioration  of 
the  cargo,  but  upon  the  justifiable  necessity  which 
resulted  from  it  of  throwing  the  cargo  overboard : 

«  3  Comet'  Rep.  108.     /  Park,  114.  J^arthall,  227.,  Condy*8  ed. 
g  At.  Jf.  P.  1793.    Ih,        k  3  Bo9.  Sg  Pui.  474.        %  1  Caifift* 
Rep*  196. 
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1816.      the  abandonment.    None  of  the  cases  cited  applj 

""^^"^^^^   to  this  case ;  and  the  insurer  knew  of  the  usage  ad 

r.        well  as  the  insured.    If  this  case  be  determined  not 

1^  ^^     to  be  a  case  justifying  abandonment,  on  account  of 

the  saying  of  so  small  a  part,  what  case  of  abandon* 

ment  of  memorandum  articles  can  exist?     Th^ 

abandonment  was  in  time,  because  made  in  good 

iaith,  and  as  soon  as  the  insured  knew  of  the  peril. ' 

March  nth.  WASHINGTON,  J.,  delivered  the  opinion  of  the 
court,  and,  after  stating  tlie  facts,  proceeded  as  fot 
lows: 

All  considerations  connected  with  the  loss  of  the 
cargo,  in  respect  to  quantity  or  value,  may,  at  once,  be 
dismissed  from  the  case.  As  to  memorandum  articles^ 
the  insurer  agrees  to  pay  for  a  total  loss  only,  the  in- 
sured taking  upon  himself  all  partial  losses  without 
exception. 

If  the  property  arrive  at  the  port  of  discharge^  re* 
duced  in  quantity  or  value,  to  any  amount,  the  low 
cannot  be  said  to  be  total  in  reality,  and  the  Insured 
cannot  treat  it  as  a  total,  and  demand  an  indemnity  for 
a  partial  loss.  There  is  no  instance  where  the  in^ 
sured  can  demand  as  for  a  total  loss  that  he  might 
not  have  declined  an  abandonment,  and  demand  e 
partial  loss.  But  if  the  property  insured  be  includ<« 
ed  within  the  memorandum,  he  cannot,  under  any 
circumstances,  call  upon  the  insurer  for  a  partial 
loss,  and,  consequently,  he  cannot  elect  to  turn  It 
into  a  total  loss.  These  principles  are  clearly  es* 
tablished  by  the  case  of  Mason  v.  Skurray,"*  Neilson 

i  At,  A',  p.  1780.    Park.  116.    J^anhall,  Condi's  ed.  ftSX 
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V,  The  Columbian  Insui*ancc  Company,'  Cocking  v.      1816. 
Frazer/  M' Andrews  v.  Vaughan/  Dyson  v.  Row-   ^"^7"^^^ 
croft,*  and  Magrath  and  Huggins  v.  Church.*     The        v. 
only  question  that  can  possibly  arise,  in  relation  to     ins.cfo.* 
memorandum  articles,  is,  whether  the  loss  was  total 
or  not ;  and  this  can  never  happen  where  the  cargo, 
or  a  part  of  it,  has  been  sent  on  by  the  insured,  and 
reaches  the  original  port  of  its  destination.     Being 
there  specifically,  the  insurer  has  complied  with  his 
engagements ;  every  thing  like  a  promise  of  indem- 
nity against  loss  or  damage  to  the  cargo  being  ex- 
cluded from  the  pohcy.     If  the  question  turn  upon 
the  totality  of  the  loss,  unconnected  with  the  subject 
of  loss  by  deterioration  of  the  cargo  in  value,  or  re- 
<luction  in  quantity,  there  is  no  dilTercnce  between 
memorandum  and  other  articles.     If  the  loss  be  total 
in  reality,  or  is  such  as  the  insured  is  permitted  to 
treat  as  such,  he  is  entitled  to  abandon  and  recover 
^s  for  a  total  loss  in  the  case  of  memorandum  arti- 
<:Ies,  but  always  with  this  exception,  that  he  is  not 
permitted  to  turn  a  partial,  into  a  total  loss.     Keep- 
ing this  distinction  in  view,  the  loss  of  the  voyage 
\}j  capture,  shipwreck,  or  otherwise,  may  be  treated 
«s  a  total  loss.     This  is  the  doctrine  in  the  case  of 
X)y8on  v.  Rowcroft,  in  which  the  right  to  abandon 
Xvas  placed,  not  upon  the  ground  of  deterioration  of 
'Ciie  cargo,  but  upon  the  justifiable  necessity  which 
^resulted  from  it  of  throwing  the  cargo  overboard : 

€  3  Caines^  Rep.  108.     /  Park,  114.  J^anhall,  227.,  Condy*8  ed. 
g  At.  JV*.  F.  1793.    lb.        h  3  Bof.  Sf  Pu/.  474.        %  1  Coififa* 
196. 
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1816.      the  abandonment    None  of  the  cases  cited  applj 


to  this  case ;  and  the  insurer  knew  of  the  usage  a^ 
r.  well  as  the  insured.  If  this  case  be  determined  not 
Im.  CqT  ^^  ^^  ^  ^^^  justifying  abandonment,  on  account  of 
the  saying  of  so  small  a  part,  what  case  of  abandon- 
ment of  memorandum  articles  can  exist?  Th^ 
abandonment  was  in  time,  because  made  m  good 
iaitli,  and  as  soon  as  the  insured  knew  of  the  peril. ' 

March  nth.  WASHINGTON,  J.,  delivered  the  opinion  of  the 
court,  and,  after  stating  the  facts,  proceeded  as  fol- 
lows: 

All  considerations  connected  with  the  loss  of  the 
cargo,  in  respect  to  quantity  or  value,  may,  at  once,  be 
dismissed  from  the  case.  As  to  memorandum  articlea;, 
the  insurer  agrees  to  pay  for  a  total  loss  only,  the  in- 
sured taking  upon  himself  all  partial  losses  without 
exception. 

If  the  property  arrive  at  the  port  of  discharge,  re^ 
duced  in  quantity  or  value,  to  any  amount,  the  loss 
cannot  be  said  to  be  total  in  reality,  and  the  insured 
cannot  treat  it  as  a  total,  and  demand  an  indemnity  for 
a  partial  loss.  There  is  no  instance  where  the  in- 
sured can  demand  as  for  a  total  loss  that  he  might 
not  have  declined  an  abandonment,  and  demand  9 
partial  loss.  Eut  if  the  property  insured  be  include 
ed  within  the  memorandum,  he  cannot,  under  any 
circumstances,  call  upon  the  insurer  for  a  partial 
loss,  and,  consequently,  he  cannot  elect  to  turn  it 
into  a  total  loss.  These  principles  are  clearly  es- 
tablished by  the  case  of  Mason  v.  Skurray,"*  Neilson 

i  Al  .v.  p.  1780.    Park.  116.    J^anhall,  CoodfB  ed.  223. 
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V,  The  Columbian  Insui'ancc  Company,'  Cocking  v.  1816. 
Frazer/  M* Andrews  v.  Vauffhan/  Dyson  v.  Row-  ^"^^^^^ 
croft,*  and  Magrath  and  Huggins  v.  Church.*  The  v. 
only  question  that  can  possibly  arise,  in  relation  to  ins.cfo.* 
memorandum  articles,  is,  whether  the  loss  was  total 
or  not ;  and  this  can  never  happen  where  the  cargo, 
or  a  part  of  it,  has  been  sent  on  by  the  insured,  and 
reaches  the  original  port  of  its  destination.  Being 
there  specifically,  the  insurer  lias  complied  with  his 
engagements ;  every  thing  like  a  promise  of  indem- 
nity against  loss  or  damage  to  the  cargo  being  ex- 
cluded from  the  policy.  If  the  question  turn  upon 
tlie  totality  of  the  loss,  unconnected  with  the  subject 
of  loss  by  deterioration  of  the  cargo  in  value,  or  re- 
duction in  quantity,  there  is  no  dilference  between 
memorandum  and  other  articles.  If  the  loss  be  total 
in  reality,  or  is  such  as  the  insured  is  permitted  to 
treat  as  such,  he  is  entitled  to  abandon  and  recover 
as  for  a  total  loss  in  the  case  of  memoi-andum  arti- 
cles, but  always  with  this  exception,  that  he  is  not 
permitted  to  turn  a  partial,  into  a  total  loss.  Keep- 
ing this  distinction  in  view,  the  loss  of  the  voyage 
by  capture,  shipwreck,  or  otherwise,  may  be  treated 
as  a  total  loss.  This  is  the  doctrine  in  the  case  of 
Dyson  v.  Rowcroft,  in  which  the  right  to  abandon 
was  placed,  not  upon  the  ground  of  deterioration  of 
the  cargo,  but  upon  the  justifiable  necessity  which 
resulted  from  it  of  throwing  the  cargo  overboard : 

€  3  Caina^  Rep,  108.     /  Park,  114.  J^anhaUt  227.,  CoDdjr'i  ecL 
g  At.  JV*.  P.  1793.    lb.        h  3  Bo9.  Sf  Pui.  474.        %  1  C^imft* 
lUp.  196. 

Vol-  L  2  P 
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1816.      this  was,  !n  effect,  the  same  thing  as  if  it  had,  in  a 
''^^^'^"^^   storm,  been  swept  from  the  deck.     Such,  too,  was 

Morean  , 

T.         the  case  of  Manning:  v.  Newnham.^     In  Cocking:  v. 

The  US*  •  •  • 

fM.  c.  Frazer  no  such  necessity  existed,  and  the  breaking 
up  of  the  voyage  was  attempted  to  be  justified  by 
the  damaged  state  of  the  cargo,  which,  per  scj  did 
not  justify  the  insured  in  putting  an  end  to  tlie  voy- 
age, and  thus  to  turn  a  partial  loss,  for  which  the  in- 
surer was  not  liable,  into  a  total  loss.  Magrath  and 
Huggins  V.  Church  establishes  the  same  doctrine. 
Now,  what  is  the  present  case?  The  ship  being 
thrown  on  shore,  within  a  mile  or  two  from  her  port  * 
of  destination,  the  agent  of  the  insured  employs  per- 
sons to  unlade  as  much  of  the  cargo  as  could  be 
saved,  and  nearly  one  half  was,  by  his  exertions, 
landed,  dried,  and  sent  to  the  market  at  Lisbon,  and 
sold  by  the  consignees  at  about  one  quarter  the  price 
of  sound  com,  leaving  a  very  inconsiderable  sum  for 
the  owner,  after  paying  the  expenses.  Is  not  this 
precisely  the  case  of  Neilson  v.  The  Columbian  In- 
surance Company,  and  Anderson  v.  the  same/  with 
this  difference  only,  that  in  the  first  case  the  insured 
declined  sending  on  the  corn,  when  he  might  have 
done  so,  and,  consequently,  he  was  not  permitted  to 
turn  a  partial  into  a  total  loss  by  his  own  neglect; 
and,  in  the  latter  case,  part  of  the  cargo  having 
been  rescued  from  the  wreck,  before  the  offer  to 
abandon  was  made,  the  insured  could  not  claim  as 
for  a  total  loss,  either  on  account  of  the  injuiy  whick 

j  Park,  169.        A:  3  Comet'  iZep.  108. 
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Uie  corn  had  sustained,  or  of  Iiis  own  act  in  not  send-  1C16. 

ing  it  forward  to  its  port  of  destination.     In  the  case  ^-^^^^''"^^ 

now  before  the  court,  the  cargo  which  was  saved  v. 

was  sent  forward  and  sold  at  the  port  of  its  destina-  i„,.  q^^  ' 
tion. 

In  addition  to  the  cases  above  referred  to,  the  cases 
•f  Biajs  V.  the  Chesapeake  Insurance  Company/ 


I  Febroarr  Term,  1813.    This  early  as  the  year  1749,  and,  most 

was  an  insuraDce  on  hides,  <<  war-  probably,  with  the    ioteDtioD    of 

ranted  by  tlie  assured  free  from  protecting  insurers  ag;&inst  losses 

average,  unless  general."    The  arising  solely  from  a  deterioratioo 

declaration  was  for  a  total  loss  by  of  the  article  by  its  own  perishable 

perils  of  the  seas;  but  it  appeared  quality,  or    whatever  ambiguity 

in  evidence  that  3,288  hides  (the  might  once  have  existed,  from  the 

whole    number    insured     being  term  average  being  used  in  diffa^ 

14,565)  were  put  on  board  of  a  ent  senses,  that  is,  as  signifying  • 

Jighter,  to  be  transported  from  the  eorUribiUion  to  a  general  losiy  and 

vessel  to  their  place  of  destination ;  also  a  pariictUar  (mt  partial  injury 

that  the  lighter,  on  the  passage  to  falling  on  the  subject  insured,  it 

the   shore,  was  sunk,  by  which  was  well  understood  at  the  pre. 

accident  709   of  the  hides,  of  the  sent  day,  with  respect  to  such 

'▼alue  of  4,000  dollars,  were  totally  articles,    that    underwriters    are 

lost,  and  the  residue,to  the  number  free  from  all  partial  losses>  of  every 

of  2,491, were  fished  up  and  saved  kind,  which  do  not  arise  from  a 

at  the  expense  of  6,000  dollars,  contribution  towards    a    general 

which  were  paid  by  the  insured,  average.    It  only  remained,  then. 

The  hides^thus  saved,  were  deliver-  to  examine,  (and  so  the  question 

<d  to  his  agent,  and  sold  on  his  had  been  properly  treated  at  the 

account.    The  whole  sum  insured  bar)  whether  the  hides  which  were 

on  the  cargo  was  25,000  dollars,  sunk,  and  not  reclaimed,  oonstitu- 

In  delivering  the  opinion  of  the  ted  a  total  or  partial  loss,  within 

court,it  was  rema  rked  by  Living-  the  meaning  of  this  policy.     It  had 

STON,  J.,    that   whatever  might  been  considered  as  total  by  the 

bave  been  the  motive  to  the. in-  counsel  for  the  insured,  but  the 

troduction  of  this  clause  in  policies  court   could    not    perceive    any 

of  insurance,  which  was  done  ai  ground  for  treating  it  in  that  way, 
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1816.       and   Marcardier  v.  the  same,*"  in   this     court,  are 
^^jJP"^^^    strongly  applicable  to  the  present,  and  seem,  in  a 

V, 
The  TT    S 

Inm/Ci^'     '"^'"^^^  **  ^^^  ^^  many  thousand  the  briia^  Betsey,  on  a  voya^  from 

hides  which  were  on  boanl,  not  New-York  to  Nanlz.     The  cargo 

quite   800  were   lost,  making  in  was  of  the  invoice  value  of  29.889 

point  of  value  somewhat  less  than  dollars,  of  which  7,439  dollars  were 

one  sixth  part  of  the  sum  insured,  in   memorandum    articles.      The 

If  there  were  no  memorandum  in  brig  sailed  on  the  voyage,  but  was 

the  way,  and  the  plaintiff  had  gone  compelled,  by   stress  of  weather* 

on  to  recover,  as  in  that  case  he  and  other  accidents,  to  bear  awaj 

might  have  done,  it  was  perceived  for  the  West  Indies,  and  arrived  at 

at  once  that   he  must  have  had  Antigua,  where  the  master  applied 

judgment  only  for  a  partial  loss,  to  the  court  of  vice-admiralty  for  n 

which  would  have  been  equivalent  survey ;  upon   which    the    cax]go 

to  the  injury  actually  sustained,  was  landed,  and  ordered  by  the 

But,  without  having  recourse  to  court  to  be  sold  (or  the  benefit  of 

•oy  reasoning  on  the  subject,  the  the  concerned.    Under  this  sale 

pfoposition  appeared  too  self  evi-  the  net   proceeds  of  the  cai^o 

dent  not  to  command    universal  amounted  to  13,767  dollars,  and 

assent,  that  when  only  a  part  of  a  of  the   memorandum  articles    to 

cargo,  consisting  all  of  the  same  6,863  dollars.    The  vessel  was  rc- 

kind  of  ariicles,  is  lost  in  any  way  paired  within  a  reasonable  tioae, 

whatever,  and  the  residue  (which  and  capable    of  performing  the 

in  this  case  amounted  to  much  the  voyage  with  the  original  cai^^ 

greatest  part)  arrives  in  safety  at  but  the    master  abandoned    the 

its  port  of  destination,   the  loss  voyage  at  Antigua.   Of  the  cai^go, 

cannot  but  be  partial,  and  that  it  99  bags  of  coffee  were  spoiled  and 

must  forever  be  so  as  long  as  a  thrown  overboard,  and  the  residue 

part  continues  to  be  less  than  the  greatly  damaged  by  the  perils  of 

whole.    This,  then,  being  a  par-  the  seas;  and  the  whole  cai^go,  in- 

ticular  loss  only,  and  not  resulting  eluding  the  memorandum  articles, 

firom  a  general  average,  the  court  sustained  a  damage  during   the 

was  of  opinion  that  the  defendants  yoyage,  exceeding  a  moiety  of  its 

were  not  liable  for  it  original  value.  Within  a  reasona* 

m  February  Term,  1814.    This  ble  time  after  receiving  infonna. 

was  an  action  on  a  policy  of  in-  tion  of  the  loss,  the  plaintiff  aban* 

•trance  for  31,000  dollars,  upon  doned  the  whole  cargo  to  the  un- 

aoy  kind  of  lawful  goods  on  board  derwritera.  The  plaintiff  contend- 
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great  measure,  to  settle  it     But  it  is  contended,  by      1816. 


the  counsel  for  the  plaintiff,  that  if  the  loss  be  such 

y, 

ed  that  be  was  entitled  to  recorer  to  authorize  an  abandonment.  This    ^®  rl 

«  far  a  total  Iom  of  the  cargo  in-  rule  had  «ceived  «»ne  coonte-      ^"*  ^ 

sored,  inchklincf  the  memorandum  nadce    from    more    recent   ele- 

articlea.  Sroay,  J.,  who  delivered  mentary   writers;    and  from  its 

the  opinion  of  the  court,  stated,  tliat  public  convenience  and  certain* 

a  technical  total  loss  mig^ht  arise  ty,  had  been  adopted  as  the  go- 

from  the  mere  deterioration  of  the  verning  principle  in  some  of  the 

^116^  hy  any  of  the  perils  insured  most      respectable      commercial 

against,  if  the    deterioration    be  states  in  the  union,  and  was  now 

ascertained    at    an   intermediate  so  g'enerally  established  as  not  ea- 

port  of  necessity  short  of  the  port  sily  to  be  shaken.     1  Johnt,  Ca», 

orf   destination.      In    such    case,  141.      1  Johnt.  Rep.   335.   406* 

although  the  ship  be  in  a  capacity  JMarthall  on  Inturance,  562.  notm 

Co  perform  the  voyapfe,  yet,  if  the  9;^.  Condy's  edit.      Park^  194. 

'%'€>yage  be  not  worth  pursuinpf,  or  6th  edit.     But  this  role  has  been 

Uie   thing  insured  be  so  damaged  deemed  not  to  extend  to  a  ca^o 

^«id  spoiled  as  to  be  of  little  or  no  consistinpr  wholly  of  memorandom 

"^"^ue,  the  insured  has  a  rig'ht  to  articles.     The  legal  e/fect  of  the 

^^bandon  the  projected  adventure,  memorandum    is    to  protect   the 

=^a.iid  throw  opon  the  underwriter  underwriters  from  all  partial  loss- 

'^lie    unprofitable    and    di&astrous  es ;  and,  if  a  loss  by  deterioration, 

'^  object    of   insurance.       It  had,  exceeding    a    moiety   in    value, 

"^-J^ereforc,   been    held,  that  if  a  would  authorize  an  abandonment, 

^^a.rgo  be  damaged  in  the  course  the  great  object  of  the  stipulation 

■  the  voyage,  and  it  appear  tliat  would  be  completely  evaded.     It 

bat  has  been  saved  is  less  in  va-  seems,  therefore,  to  be  the  settled 

^  ^je  than  the  amount  of  the  freight,  doctrine,  that  nothing  short  of  a 

^^  is   a  clear  case  of  a  total  loss,  total  extinction,  either   physical 

■^1t  did  not,  however,  appear,  that  or  in  value,  of  memorandum   ar- 

e    exact   quantum   of   damage  tides,   at  an   intermediate  port, 

rhich   shall  authorize  an   aban-  would  entitle  the  insured  to  turn 

fonnicnt  as  for  a  total  loss,  had  the  case  into  a  total  loss,  where 

vcr  become  the  direct  subject  of  the   voyage  is  capable  of  being 

Ijudication  in  the  English  courts,  performed.     And,  perhaps,  even 

*^Le  celebrated  Z^  Guidon,  c.  7.  as  to  an  extinction  in  value,  where 

^vt.    1.,  considers  that  a  damage  the    commodity    specifically    re- 

^Xceeding  the  moiety  of  the  value  mains,  it  might  yet  be  deemed 

or  the  thing  ineored,  is  sufiicicnt  not  quite  settled,  whether,  under 


lot.  Co. 
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1816.      as  that  the  insured  might  at  one  time  have  treated 
^•^T"^^"^^    it  as  total,  it  continues  to  be  so,  unless  at  the  time 

Morean 

V. 

^£1 V**-*^'     *^  *'^®  circumstances,  it  would    tion  ought  Dot  to  prevail.    The 
authorize  au  abaDdooment  for  a    underwriter  is,  io  all  cases  of  de<» 
total  loss.    The  case  before  the    terioration,  entitled  to  an  exemp- 
court  was  of  a  mixed  character,    tion  from  partial   losses  on  the 
It  embraced  articles  of  both  de-    merooraDdnm  articles ;    and,    id 
•criptioDS ;  some  within,  and  some    order  to  effectuate  this  right,  it 
without,  the  punricw  of  the  me-    was  necessary,  where  a  technical 
morandum.     If,  in  such  a  case,  a    total  loss  is  sought  to  be  main* 
deterioration  exceeding  a  moiety    tained,  upon  the  mere  ground  of 
ID  value,  be  a  proper  case   of    deterioration  of  the  cargo,  at  an 
technical  total  loss,  it  will  follow,    intermediate  port,  to  a  moiety  of 
that,  in  many  cases,  the  under-    its  value,  to  exclude  from  that  cs- 
writer  will  indirectly  be  rendered    timate  all    detenoratioD  of  the 
responsible  for  partial  losses  on    memorandum  articles.    Upon  tliis 
the  memorandum  articles.      Sup-    principle,  in  a  cai^  of  a  mixed 
poie,  in  such  a  case,  the  damage    eharacter,    do  abandonmeot  for 
to  the  memorandum  articles  were    mere  deterioration  in  value,  du- 
40  per  cent.,  and  to  the  other  ar-    ring  the  voyage,  could  be  valid* 
tides  10  per  cent.,  in  the  whole    unless  the  damage  on  the  non- 
amounting  to  half  the  value  of    memorandum  articles  exceeded  a 
the  cargo,  the  underwriter  would    moiety  of  the  whole  cargo,  inclu- 
be  responsible  for  a  technical  total    ding  the  memorandum  articles. 
loss,  and  thereby  made  to  bear    The  case  was  considered,  as  to  the 
the  whole  damage,  from   which    underwriter.thc  same  as  though  the 
the  memorandum  meant  to  ex-    memorandum  articles  should  exist 
empt  him.    Indeed,  cases  might    in  their  original  sound  state.    Id 
arise  in  which  the  damage  might    this  way,  full  effect  was  given  to 
exclusively  fall  od  memorandum    the  contract  of  the  parties.    The 
articles ;  and,  if  it  exceeded  the    underwriter  would  never  be  made 
moiety  in  value  of  the  whole  cargo,    responsible  for  partial  losses  on 
might  load  him  with  the  burthen    memorandum    articles,    however 
of  a  partial  loss,  in  manifest  con-    great ;    and  the  technical   total 
travention  of  the  intention  of  the    losses  for  which  alone  he  could  be 
parties.    A  constmction  leading    liable,  were  such  as  stood  unaffect* 
to  such  a  consequence  could  not    ed  by  the  perishable  nature  of 
be  admitted  unless  it  be  unavoid-    the  commodity  which  he  insarat. 
able;  and  the  court  were  entire-    Admitting,  therefore,  the  rule. te 
ly  satisfied  that  such  a  construe-    be  correct,  that  the  party  has  a 
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when  the  offer  to  abandon  is  made  clear  of  the  isic. 
effects  of  the  peril,  and  in  a  condition  to  prosecute  ^'fp''*^*^ 
the  voyage,  it  is  restored  to  his  possession.  Now,  this  ▼. 
is  certainly  not  the  condition  of  property,  which,  at  the  im,  co. 
time  of  the  offer  to  abandon,  is  in  the  possession  of  a 
recaptor,  who  has  a  right  to  retain  it  until  he  is 
paid  his  salvage.  But,  in  the  present  case,  the  com 
never  was  out  of  the  possession  of  the  agents  of  the 
insured,  who  exercised  every  act  of  ownership  over 
it,  subject,  nevertheless,  to  the  laws  and  customs  of 
the  country  to  which  it  was  sent,  with  which  the 
insurer  and  insured  are  supposed  to  have  been  ac- 
quainted at  the  time  they  entered  into  this  contract, 
and  to  which  they  impliedly  agreed  to  submit.  The 
cargo  which  was  landed,  not  only  continued  in  the 
possession,  and  under  the  direction,  of  the  agents  of 
the  insured,  but  it  was  relieved  from  the  effects  of  the 
peril,  as  between  the  insurer  and  insured,  and  it  was 
not  only  in  a  condition  to  prosecute  the  voyage,  but 
it  did  in  reality  complete  it.  Upon  the  whole,  it  is 
the  opinion  of  the  court  that  this  is  not  such  a  loss 
as  the  defendants  engaged  to  indemnify  against, 
and  that  judgment  should  be  given  in  their  favour. 

Judgment  affiimed." 

right  to  abandon  when  the  depre-  n  We  are  informed  by  Targa, 

ciation  exceeds  a  moiety  of  the  c.  53.  n.  IS.  p.  230,  and  Ccuare- 

▼aloe,  the  plaintiff  had  not  brought  gU^  Disc,  47.,  that  in  the  practice 

bimself  within  that  rule,  as  applied  of  Italy,  in  order  to  avoid  the  dif- 

to  a  carg^  of  a  mixed  nature,  and  ficulty  of  settling    averages  on 

there  was,  consequently,  no  total  perishable  articles,  the  clause  ex^ 

lost  prored  by  the  perils  of  the  diuo  getlo  et  avarioy  as  it  was 

seas.  called*   was   introduced.      The 
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1816.        Frencli  law  requires  goods,  which,  to    abandon,    such    as    capture, 

y^F^s/"^^    by  their  nature,   are   subject  to  strandinc^,  shipwreck,  &c.  1  EmC' 

Morean       particular  detriment  or  diminu-  rigon^  Traits  des  Assurances,  c. 

^*            tion,  such  as  crrain,  salt,  or  rocr-  12.  s.   45,  46.      Pothier  dTAssU" 

I      Q    '    chandise  subject  to  leakage,  to  be  ranccy  No.  16G.     VcUin  sur  /'Or- 

specified  in  the  policy,  otherwise  donnancCy  1.  3.  tit.  6.,  Dcs  Assu- 

the  insurer  is  not  liable  for  the  ranees^  art.  47.     Tlie  origin  of  the 

damages    or    losses  which    may  English  memorandum  is  referred 

happen   to  these  articles,  unless  by  Sergeant  Dunning,  in  the  case 

the  insured  was  ig^norant  of  the  of  Wilson  et  al.  v.  Smith,  3  Burr. 

oature  of  the  cargo  at  the   time  1551,  to  its  **  being  better  calcu* 

the    contract    was    made.      Or-  lated  to  deliver  the  insurers  from 

donnance  de  la  Marine^^  1.  3.  tit.  small  averages,  than  adapting  the 

^.  des  Assurances^  9LTi*  ^\.     Code  premium  to  the  nature  of  the  com- 

de  Commerce^  1.  2.  tit.   10.  art.  modity,  as  it  might  happen  to  be 

355.     In   the  different   ports  of  more   or  less  liable  to  perish  or 

France,  before  the  revolution,  va<  suffer ;  which  method  would  have 

rious  clauses  were  inserted  in  the  made  the  policy  too  complicated, 

policy,    excluding    responsibility  and  which  the  Dutch  had  at  first 

for  losses  not  exceeding  a  certain  tried,    but    afterwards  altered.* ' 

per  centage  on  such  articles.     At  The  English  formula  it  as  fioUows  : 

Marseilles  the  insurers  exempted  "  N.  B.     Com,  &c.,  are  warrant- 

themselves  from  average  losses,  cd  free  from  average,  &c.,  unless 

on  certain  voyages,  by  a  clause  general,  or  the  ship  be  stranded." 

which  was  construed  to  extend  The  last  words,  or  the  ship  be 

both   to  general   and  particular  stranded,  have  been  omitted  for 

average,  on  vessel  or  cargo.    Un-  several  years  in  the  forms  of  poli- 

der  this  O^use/ranc  d*avariey  the  cies  adopted  by  the  English  insu* 

insurer  was  held  answerable  only  ranee  companies,  viz.  the  London 

for  an  entire  loss  of  the  subject  Royal  Assurance,   and  the  Royal 

insured.     It  was,  however,  deter-  Exchange   Assurance.       2    Sel- 

mined  not  to  extend  to  any  case  of  toyn^s  JV*.  P.  949     They  are  not 

technical  total  loss,  which   by  (he  inserted  in  the  policies  nsed  in 

Frtnch  law  authorizes  the  insured  the  United  States. 
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Welch  v.  Mandeville* 

<A.  nominftl  plftintifT,  snin^  for  the  benefit  of  his  assignee,  cannot,  bj  a 
dismissal  of  the  sait  under  a  collusive  agreement  with  the  defend- 
ftnt,  create  a  valid  bar  against  anj  subsequent  suit  for  the  same 
cause  of  action. 

Error  to  the  circuit  court  for  the  district  of  Co^ 
-^  dmbia  for  Alexandria  county.    This  was  an  action  of 
^^ovenant  brought  in  the  name  of  Welch  (for  the  use 
'^^f  Prior)  against  Mandeville  and  Jamieson.  The  suit 
^^bated  as  to  Jamieson  by  a  return  of  no  inhabitant, 
he  defendant,  Mandeville,  filed  two  pleas.     The 
^cond  plea,  upon  which  the  question  in  this  court 
rises,  states,  that,  on  the  5th  of  Julj,  1806,  James 
'^elch  impleaded  Mandeville  and  Jamieson,  in  the 
ircuit  court  of  the  district  of  Columbia,  for  the  county 
f  Alexandria,  in  an  action  of  covenant,  in  which  suit 
xich  proceedings  were  had,  that,  afterwards,  to  wit, 
t  a  session  of  the  circuit  court,  on  the  Slst  day  of 
-^iDecember,  1807,  "  the  said  James  Welch  came  into 
^^  ourt  and  acknowledged  that  he  would  not  farther 
rosecute  his  said  suit,  and  from  thence  altogether 
ithdraw  himself."     The  plea  then  avers,  that  the 
^id  James  Welch,  in  the  plea  mentioned,  is  the  same 
^rson  in  whose  name  the  present  suit  is  brought, 
that  the  said  Mandeville  and  Jamieson,  in  tha 
rmer  suit,  are  the  same  persons  who  are  deiend- 

Vol.  I.  e  G 
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1816.  the  abandonment.  None  of  the  cases  cited  apply 
to  this  case ;  and  the  insurer  knew  of  the  usage  as 
well  as  the  insured.  If  this  case  be  determined  not 
b».  Cof*  *^  ^  ^  ^^^®  justifying  abandonment,  on  account  of 
the  saying  of  so  small  a  part,  what  case  of  abandon- 
ment of  memorandum  articles  can  exist?  Th^ 
abandonment  was  In  time,  because  made  in  good 
faith,  and  as  soon  as  the  insured  knew  of  the  peril* ' 

March  nth.  WASHmoTON,  J.,  delivered  the  opinion  of  the 
court,  and,  after  stating  the  facts,  proceeded  as  fol- 
lows : 

All  considerations  connected  with  the  loss  of  the 
cargo,  in  respect  to  quantity  or  value,  may,  at  once,  be 
dismissed  from  the  case.  As  to  memorandum  articlest 
the  insurer  agrees  to  pay  for  a  total  loss  only,  the  in- 
sured taking  upon  himself  all  partial  losses  without 
exception. 

If  the  property  arrive  at  the  port  of  discharge^  re^ 
duced  in  quantity  or  value,  to  any  amount,  the  loss 
cannot  be  said  to  be  total  in  reality,  and  the  insured 
cannot  treat  it  as  a  total,  and  demand  an  indemnity  for 
a  partial  loss.  There  is  no  instance  where  the  in*!* 
sured  can  demand  as  for  a  total  loss  that  he  might 
not  have  declined  an  abandonment,  and  demand  9 
partial  loss.  Eut  if  the  property  insured  be  includ** 
ed  within  the  memorandum,  he  cannot,  under  any 
circumstances,  call  upon  the  insurer  for  a  partial 
loss,  and,  consequently,  he  cannot  elect  to  turn  it 
into  a  total  loss.  These  principles  are  clearly  es- 
tablished by  the  case  of  Mason  v.  Skurray,"*  Neilspn 

i  M  .V.  p.  1780.    Park.  116.    J^anhally  Condi's  ed.  nX 
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sent,  that  the  said  James  Welch  had  no  authoritj      1816. 
from  Prior  to  agree  or  dismiss  said  suit       The  re- 
plication farther  avers,  that  the  said  agreement  and 
dismissal  of  the  said  suit  were  made  and  procured 
bj  the  said  Joseph  Mandeville,  with  the  intent  to  in- 
jure and  defraud  the  said  Prior,  and  deprive  him  of 
the  benefit  of  the  said  suit  in  the  plea  mentioned. 
The  replication  also  avers,  that  the  said  Prior  did  . 
not  know  that  the  said  suit  was  dismissed  until  after 
"die  adjournment  of  the  court  at  which  it  was  dis- 
issed  ;  and,  farther,  that  the  supposed  entry  upon 
he  record  of  the  court  in  said  suit,  that  the  plain- 
iff  voluntarilj  came  into  court  and  acknowledged 
at  he  would  not  farther  prosecute  his  said  suit,  and 
m  thence  altogether  withdraw  himself,  and  the 
ent  thereupon  was  made  and  entered  by  covin, 
Uusion,  and  fraud;  and  that  the  said  judgment 
and  is,  fraudulent     To  this  replication  the  de- 
-^Gmdant  filed  a  general  demurrer,  and  the  replication 
was  overruled.     It  appeared  by  the  record  of  the 
^38uit  referred  to  in  the  plea,  that  the  entry  is  made  in 
— these  words  :  "  This  suit  is  dismissed^  agreed^^^  and 
^at  this  entry  was  made  by  the  clerk  without  the 
^rder  of  the  court,  and  that  there  is  no  judgment  of 
^missal  rendered  by  the  court,  but  only  a  judgment 
Jfefusing  to  reinstate  the  cause. 
-   The  cause  was  argued  by  Lee^  for  the  plaintiff^ 
^md  Swann^  for  the  defendant 

Story,  J.,  delivered  the  opinion  of  the  court  Marcb  lltk. 

The  question  upon  these  pleadings  comes  to  this, 
whether  a  nominal  plaintiff,  suing  for  the  benefit  of 
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18110.      his  assignee,  can,  bj  a  dismissal  of  the  suit  under  a 
^^■^r^f^  collusive  ao'reement  with  the  defendant,  create  a  va- 
V.        lid  bar  a£:ainst  any  subsequent  suit  for  the  same 
cause  ol  action. 

Courts  of  law,  following  in  this  respect  the  rules 
of  equity,  now  take  notice  of  assignments  of  chosea 
in  action,  and  exert  themselves  to  afford  them  every 
support  and  protection  not  inconsistent  with  the  ea» 
tabiished  principles  and  modes  of  proceeding  which 
govern  tribunals  acting  according  to  the  course  of 
the  common  law.     They  will  not,  therefore,  give 
effect  to  a  release  procured  by  the  defendant  under 
a  covenous  combination  with  the  assignor  in  fraud  of 
his  assignee,  nor  permit  the  assignor  injuriously  to 
interfere  with  the  conduct  of  any  suit  commenced 
by  his  assignee  to  enforce  the  rights  which  passed 
under  the  assignment.     The  dismissal  of  the  former 
suit,  stated  in  the  pleadings  in  the  present  case,  was 
certainly  not  a  retraxit ;  and  if  it  had  been,  it  would 
not  have  availed  the  parties,  since  it  was  procured 
by  fraud.      Admitting    a  dismissal  of   a  suit,   by 
agreement,  to  be  a  good  bar  to  a  subsequent  suiti 
(on  which  we  give  no  opinion,)  it  can  be  so  only 
when  it  is  botiu  fide^  and  not  for  the  purpose  o{  de- 
feating the  rights  of  third  persons.    It  would  be 
strange  indeed,  if  parties  could  be  allowed,  under 
the  protection  of  its  forms,  to  defeat  the  whole  ob- 
jects and  purposes  of  the  law  itself. 

It  is  the  unanimous  opinion  of  the  court,  that  the 
judgment  of  the  circuit  court,  overruling  the  replica- 
tiop  to  the  second  plea  of  the  defendant,  is  errone^ 
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ous,  and  the  same  is  reversed,  and  the  cause  remand-      laie. 
ed  for  farther  proceedings. 


Judgment  reversed." 


Welch 

V, 

MaiMle?ill€. 


aBy  theoommonlaw,  obosesin  ticular»    disregarded    the    rigid 
action  were  not  assignable,  ex-  strictness  of  the  common  law,  and 
cept  to  the  crown.     The  civil  law  protected  the  rights  of  the  aa- 
considers  them  as,  strictly  speak-  signee  of  choses  in  action.     This 
ing,  not  assignable ;  but,  by  the  liberality  was  at  last  adopted  by 
jnvention  of  a  fiction,  the  Roman  the  caurts  of  common  Iaw»  who  ^ 
jurisconsults  contriyed  to  attain  now  consider  an  assignment  of  a 
this  object.      The  creditor  who  chose  in  action  as  substantially 
wished  to  transfer  his  right  of  ao«  ralid,  only  preserving,  in  certain 
tion  to  another  person,  constituted  cases,  the  form  of  an  action  com« 
him  his  attorney,  or  procurator  in  menced  in  the  name  of  the  as- 
rem  mam,  as  it  was  called ;  and  signer,  the  beneficial  interest  and 
it  was  stipulated  that  the  action  control  of  the  suit  being,  how- 
should  be  brought  in  the  name  of  ever,  considered    as  completely 
file  assignor,  but  for  the  benefit  vested  in  the  assignee  as  proeuror 
and  at  the  expense  of  the  as-  tor  m  rem  tuam.    See  4  7*.  /{• 
signee.      Polhier  de  VetUe,  No.  340.    Master  v.  Miller.    1  JohM, 
SSO.    After  notice  to  the  debtor,  C.  411.  Andrews  v.  Beecker.    % 
^is  aRsignment  operated  a  com-  Johns,  C.   242,    Bates  v.  New- 
plete  cession  of  the  debt,  and  in-  York    Insurance    Company.      1 
validated  a  payment  to  any  other  Johns.  R,  532.  Wardell  v.  Eden, 
person  than  tlie  assignee,  or  a  re-  in  noHs,     3  Johns,  R,  426.  Car- 
lease  from  any  other  person  than  ver  v.  Tracy.      11  Johns,  R,  47. 
him.     lb.  110.   554.     Code  Jfa"  Raymond  v.   Squire.      A  Johns, 
poteon,    liv.    3.  tit.   6.     De    la  R.  406.    Van  Vechten  v.  Grevet. 
Fente^  c.  8.  s.  1690.    The  court  12  Johns.  R.  276,     Westor  v. 
of  chancery,  imitating,  in  its  usu-  Barker. 
«1  spirit,  the  civil  law  in  this  par- 
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I/lnnocIble 


(PRIZE.) 

Ulnoindbk. — The  Consul  op  France,   and  Hill 

&L  M'CoBB,  Claimants. 

During  the  late  war  between  the  United  States  and  Great  Britain,  & 
French  privateer,  duly  commissioned,  was  captured  bj  a  British 

'  cruiser,  afterwards  recaptured  by  an  American  privateer;  again 
captured  by  a  squadron  of  British  frigates,  and  recaptured  by  an- 
other American  privateer,  and  brought  into  a  port  of  the  United 
States  /or  adjudication.  Restitution,  on  payment  of  salvage,  was 
claimed  by  the  French  consul.  A  claim  was  also  interposed  by 
citizens  of  the  United  States,  who  alleged  that  their  property  had 
been  unlawfully  taken  by  the  French  vessel  before  her  fint  capture* 
on  tbe  high  seas,  and  prayed  an  indemnification  from  the  proceeds. 
Restitution  to  the  original  French  owner  was  decreed ;  and  it  was 

•  held,  that  the  courts  of  this  country  have  no  jurisdiction  to  redresi 

•  any  supposed  torts  committed  on  the  high  seas  upon  the  property  of 
-  its  citizens  by  a  cruiser  reg^ularly  commissioned  by  a  foreign  and 

friendly  power,  except  where  such  cruiser  has  been  fitted  out  in 
violation  of  our  neutrality. 

Appeal  from  the  circuit  court  for  the  district  of 
Massachusetts. 

The  French  private  armed  ship  L'Invincible, 
duly  commissioned  as  a  cruiser,  was,  in  Marchy 
1813,  captured  by  the  British  brig  of  war  La  Mu- 
tine.  In  the  same  month  she  was  recaptured  by 
the  American  privateer  Alexander ;  was  again  cap- 
tured, on  or  about  the  10th  of  May,  1813,  by  a 
British  squadron,  consisting  of  the  frigates  Shannon 
and  Tenedos ;  and,  afterwards,  in  the  same  months 
again  recaptured  by  the  American  privateer  Yoiq^ 
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district  court  of  Maine  for  adjudication,  as  prize  of 
war.     The  proceedings,  so  far  as  material  to  be 
stated,  were  as  follows:  At  a  special  term  of  the 
district  court,  held  in  June,  1813,  a  claim  was  inter- 
posed by  the  French  consul  on  behalf  of  the  French 
owners,  alleging  the  special  facts  above  mentionedf 
and  claiming  restitution  of  the  ship  and  cargo,  on 
payment  of  salvage.     A  special  claim  was  also  inter^ 
posed  by  Mark  L.  Hill,  and  Thomas  M^Cobb,  citi- 
zens of  the  United  States,  and  owners  of  the  ship 
JVlount  Hope,  alleging,  among  other  things,  that  the 
^aid  ship,  having  on  board  a  cargo  on  freight,  be* 
^nging  to  citizens  of  the  United  States,  and  bound 
<ia  a  voyage  from  Charleston,  S.  C.  to  Cadiz,  waSf 
•ODthe  high  seas,  in  the  latter  part  of  March,  1813| 
JD  violation  of  tlie  law  of  nations,  and  of  treaties^ 
captured  by  Llnvincible,  before  her  capture  by  La 
Mutine,  and  carried  to  places  unknown  to  the  claim- 
ants, whereby  the  said  ship  Mount  Hope,  and  cargo, 
became  wholly  lost  to  the  owners,  and  thereupon 
praying,  among  other  things,  that  after  payment  of 
salvage,  the  residue  of  said  ship  L'Invincible,  and 
cargo,  might  be  condemned  and  sold  for  the  payment 
•f  the  damages  sustained  by  the  claimants.     At  the 
same  term,  by  consent,  an  interlocutory  decree  of 
condemnation  to  the  captors  passed  against  said  ship 
X^Invincible,  and  she  was  ordered  to  be  sold,  and 
cne  moiety  of  the  proceeds,  after  deducting  expenses, 
ivas  ordered  to  be  paid  to  the  captors,  as  salvage, 
«id  the  other  moiety  to  be  brought  into  court,  to 
abide  the  final  decision  of  the  respective  claims  of 
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1816.      *h^  French  consul   and    Messrs.  Hill  &  M*Cobb. 
J^^^y^  The  cause  was  then  continued  for  a  further  hearing 
unto  September  term,  1813,  when  Messrs.  Maiso- 
narra  &  Devouet,  of  Bajonne,  owners  of  Llnyinci- 
ble,  appeared  under  protest,  and  in  answer  to  the 
libel  and  claim  of  Messrs.  Hill  &  M^Cobb  alleged, 
among  other  things,  that  the  ship  Mount  Hope  was 
lawfully  captured  by  L'Invincible,  on  account    of 
haying  a  British  license  on  board,  and  of  other  sus- 
picious circumstances,  inducing  a  belief  of  British 
interests,   and    ordered    to   Bayonne    for    adjudi- 
cation ;  that  (as   the  protestants   believed)  on  the 
voyage  to  Bayonne  the  Mount  Hope  was  recaptured, 
by  a  British  cruiser,  sent  into  some  port  of  Great 
Britain,  and  there  finally  restored  by  the  court  of 
admiralty  to  the  owners,  after  which  she  pursued 
her  voyage,  and  safely  arrived,  with  her  cargo,  at 
Cadiz,  and  the  protestants  thereupon  prayed  that 
the  claim  of  Messrs.  Hill  &  M^Cobb  might  be  dis- 
missed.    The  replication  of  Messrs.  Hill  and  MK^obb 
denied  the  legality  of  the  capture,  and  the  having 
a  British  license  on  board  the  Mount  Hope,  and  al- 
leged embezzlement  and  spoliation  by  the  crew  of 
L^In vincible,  upon  the  capture;  admitted  the  recap- 
ture by  a  British   cruiser,  and   the   restitution  by 
the  admiralty  upon  payment  of  expenses,  and  pray- 
ed that  the  protestants  might  be  directed  to  ap- 
pear absolutely  and  without  protest.     Upon  these 
allegations    the    district    court  overruled  the   ob- 
jiections  to  the  jurisdiction  of  the  court,  and  com- 
pelled the  owners  of  Llnvincible   to  appear  ab- 
solutely, and  without  protest,  and  thereupon  the 
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district  court  of  Maine  for  adjudication,  as  prize  of  .^^T^ 
war.     The  proceedings,  so  far  as  material  to  be 
stated,  were  as  follows:  At  a  special  term  of  the 
district  court,  held  in  June,  1813,  a  claim  was  inter- 
posed by  the  French  consul  on  behalf  of  the  French 
owners,  alleging  the  special  facts  above  mentionedf 
and  claiming  restitution  of  the  ship  and  cargo,  on 
payment  of  salvage.     A  special  claim  was  also  inter* 
posed  by  Mark  L.  Hill,  and  Thomas  M^Cobb,  citi- 
zens of  the  United  States,  and  owners  of  the  ship 
Mount  Hope,  alleging,  among  other  things,  that  the 
said  ship,  having  on  board  a  cargo  on  freight,  be* 
longing  to  citizens  of  the  United  States,  and  bound 
on  a  voyage  from  Charleston,  S.  C.  to  Cadiz,  waat 
on  the  high  seas,  in  the  latter  part  of  March,  1813| 
in  violation  of  the  law  of  nations,  and  of  treaties^ 
captured  by  Llnvincible,  before  her  capture  by  La 
Mutine,  and  carried  to  places  unknown  to  the  claim- 
ants, whereby  the  said  ship  Mount  Hope,  and  cargo, 
became  wholly  lost  to  the  owners,  and  thereupon 
praying,  among  other  things,  that  after  payment  of 
salvage,  the  residue  of  said  ship  L'lnvincible^  and 
cargo,  might  be  condemned  and  sold  for  the  payment 
•f  the  damages  sustained  by  the  claimants.     At  the 
same  term,  by  consent,  an  interlocutory  decree  of 
condemnation  to  the  captors  passed  against  said  ship 
L^Invincible,  and  she  was  ordered  to  be  sold,  and 
•ne  moiety  of  the  proceeds,  after  deducting  expenses, 
was  ordered  to  be  paid  to  the  captors,  as  salvage^ 
and  the  other  moiety  to  be  brought  into  court,  to 
abide  the  final  decision  of  the  respective  claims  of 
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1816.      a  tort  has  been  committed  on  the  high  seas,  appears 
in  his  own  natural  forum,  and  the  res,  which  was  the 
instrument  of  the  wrong  done,  is  within  the  territo- 
rial jurisdiction  of  his  own  country,  and  in  possession 
of  the  court  for  other  (lawful)  purposes  when  he 
applies  for  justice.     1.  An  injury  of  this  nature  is 
either  to  be   redressed  by  a  process  in  rem  or  in 
personam,  and   in  either  case,  application  must  be 
made  where  the  thing,  or  person,  is  found.     The 
action  is  transitory  in  both  cases ;  where  the  party 
proceeds  in  rem,  the  possession  of  the  thing  gives 
jurisdiction  ,to  the  tribunal  having  that  possession. 
It  is  said,  that  in  prize  proceedings,  the  forum  of  the 
captor  is  the  only  one  having  jurisdiction.     But  what 
18  the  extent  of  the  principle,  and  what  are  the  ex- 
ceptions to  the  rule  ?     The  rule  is  n6t  of  a  nature 
peculiar  to  prize  proceedings,  but  is  rather  a  corol- 
lary from  the  general  principles  of  admiralty  juris- 
diction.    The  locality  of  the  question  of  prize  or  no 
prize  must  have  been  originally  determined  by  the 
foci  of  the  property  being  carried  infra  prcesidia  of 
the  captor's  country,  and  in  possession  of  its  courts. 
I  agree  that  the  possession  of  the  thing  does  not  give 
jurisdiction  to  a  neutral  country,  and  the  reason  is, 
because  the  country  is  neutral     But  this  has  only 
been  recently  settled;  and  in  the  reign  of  Charles  II. 
the  question  was  referred  to  the  crown  lawyers  in 
England,  (then  neutral,)  whether  the  property  of 
English  subjects,  unjustly  taken  by  foreign  cruisers^ 
should  not  be  restored  to  them  by  the  Elnglish  court* 

a  %  Browne's  Civ.  and  Adm.  Lmt,  ?5«. 
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It  is,  however,  now  determined  that,  unless  there  had      1816. 
been  a  breach  of  neutrality  in  the  capture,  the  courts  i"!^^^"^ 

•^  11,  L'lnvincible 

of  a  neutral  state  cannot  restore^  much  less  condemn. 
But  this  concession  does  not  shake  the  position,  that 
local  jurisdiction  is  founded  upon  the  possession  of 
the  res^  which  in  this  case  having  escaped  from  the 
former,  captor,  the  action  becomes  transitory,  and 
follows  the  thing.  There  are  several  decisions  of 
this  court,  all  confirming,  either  directly  or  by  an- 
alogy, the  position  now  takcn.^  In  the  famous  re- 
port of  Sir  George  Lee,  &c.,  on  the  memorial  of  the 
king  of  Prussia's  minister,  relative  to  the  non-pay^ 
mcnt  of  the  Silesian  loan,  which  was  intended  to 
maintain  the  strongest  maritime  pretensions  of  Great 
Britian,  the  only  passage  that  even  glances  at  the 
doctrine  of  the  exclusive  jurisdiction  of  the  courts  of 
the  captor's  country  is,  that  all  captors  are  bound  to 
submit  their  seizures  to  adjudication,  and  that  the 
regular  and  proper  court  is  that  of  their  own  country. 
But  this  principle  is  suatained  rather  by  the  authority 
of  usage  and  treaties,  than  by  elementary  writers; 
and  yet,  all  the  other  incidental  questions  are 
illustrated  by  multifarious  citations  of  elementary 
books,  equally  respected  in  Prussia  as  in  England. 
The  reporters  do  not  fairly  meet  the  menace  of  the 
Prussian  monarch,  to  set  up  courts  of  prize  in  his  own 
dominions;  but  content  themselves  with  asserting 
that  it  would  be  irregular,  absurd,  and  impracticable. 


b  3  Pall  6,  Glass  v,  the  Betsey.    3  Doll.  133,  Talbot  v.  Jamen. 
3  DalL  333,  Del  Col.  v.  AmoW.    3  Doll.  138,  The  Mary  Ford. 
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1816.  Had  it  been  at  that  time  settled  by  European  jurists 
j^JJ^^J^^  of  authority,  the  question  would  not  have  been 
made;  or  if  made,  would  have  been  satisfactorily 
answered.  The  general  principle  has  been  rather 
assumed^  thsn  proved:  And  the  practice  of  one  nation, 
at  least,  contradicts  it;  for  the  ordinance  of  Louis 
XIV.  restores  the  property  of  French  subjects 
brought  into  the  ports  of  France.""     2.  Suppose  the 

e  Qrdonnance  de  la  Marine^  \W,  Uicir  nature,  pro  temporibui  et 
3.  tit.  9.,  Dea  Prises^  art.  15.  causing  and  are  to  be  tempered  and 
The  same  provision  is  contained  in  modified  by  judicial  wisdom  and 
the  16th  article  of  the  Spanish  equity.  These  ordinances  are 
ordinance  of  1718;  and  Valincon-  indeed  supported  by  the  practice 
aiders  the  restitution  of  the  effects  of  the  Italian  states,  and  the  theory 
as  a  just  recompense  for  the  bene-  of  certain  Italian  writers.  Amon|^ 
fit  rendered  to  the  captor,  in  the  latter  are  Oalliani  and  Azant, 
granting  him  an  asylum  in  the  both  of  whom  maintain,  each  upon 
ports  of  the  neutral  country  to  different  grounds,  the  right  of  the 
whotesubjectB  those  effects  belong,  neutral  power,  within  whose  tcr- 
But  Azuni  contests  this  opinion,  ritorial  jurisdiction  a  prize  is 
and  maintains  that  the  obligation  brought,  to  adjudicate  upon  the 
to  restore  in  this  case  js  founded  qi^estion  of  prize  or  no  prize,  so 
on  the  unirersal  law  of  nations,  far  as  the  property  of  its  own  sub- 
Part  2,  c.  4.  art.  3.  s.  18.  And  jects  are  concerned.  They  are, 
it  must  be  confessed,  that  the  however,  opposed  by  their  own 
reasons  on  which  Valin  rests  countryman,  Lampredi,  who,  after 
his  opinion  are  by  no  means  satis-  assigning  the  reasons  for  his  dis- 
&otory ;  so  that  the  French  and  sent,  concludes  thus, — '*  EgW* 
Spanish  ordinances  are  evidently  (the  neutral)  dunque  dwrtt  rit- 
mere  municipal  regulations,  which  pettare  questo  poiteuo  (that  of  the 
have  not  been  incorporated  into  captor)  latciando  eke  i  giudici 
the  code  of  public  law,  and  can-  coaHtuili  dot  Sotfrano  del  pre-- 
not  bo  justified  upf)n  sound  prin-  datore  lo  dichiarino  o  legUHmo.  o 
ciples.  It  is  an  observation,  some-  UlegittimOy  e  con  o  Hberino  la  pre- 
where  made  by  M.  Portalis,  that  da,  o  lafacciano  pcutare  in  domi^ 
■Qch  regulations  are  not,  properly  nio  del  predatore,  purche  qutdo 
ipeakin^,  to  be  considered  lavos,  giudizio  si  faccia  fuori  del  mo 
but  are  eBseotially   rariable  in  Hrritorio,   ova   netfuno  uiwrpar 
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question  of  prize  or  no  prize  to  be  exclusively  within  181^. 
the  jurisdiction  of  the  courts  of  the  capturing  power,  '^^'"'^'^ 
yet  that  question  does  not  arise  m  the  present  ease. 
Tlus  is  a  question  of  probable  came.  If  the  com- 
mander of  Llnvincible  took  without  probable  cause, 
he  had  no  right;  if  he  took  with  probable  cause, 
then  the  claimants  have  sustained  no  injury,  and 
ought  not  to  recover  damages;  consequently,  no  in- 
jury can  result  from  the  court  taking  cognizance  of 
the  suit.  As  to  the  spoliation  after  the  capture,  that 
is  still  less  a  question  of  prize.  3.  But  be  the 
general  principles  as  they  may,  the  jurisdiction  having  ^ 
attached  for  other  purposes  on  recapture,  the  former 
owner  of  a  vessel  unlawfully  taken  and  despoiled 
by  the  prize,  comes  in  and  claims  damages  under  the 
law  of  nations. 

Pinkney,  contra.     If  there  be  any  rule  of  pub- 

pud  i  dirriti  tpcHarUi  al  Mommo  co-belligerant.     Ist.  The  case  of 

irnpero,   E/also  adunquein  dirrito  a  capture  made  by  the  cruisers  of 

quelln,  che  cuserisce  il  Galiani,  ed  il  the  belh'^rants  withio  the  juris- 

pro^etto^  ch'^^i^li  propone  aulgiudi-  diction  of  a  neutral  power ;  and 

Kto  delle  prede  non  si  portrebbe  2d,  That  of  a  capture  made  by 

ese^tire  senza  leaione  dei  diritU  armed  yessels  fitted  out  in  Tiola- 

sotranu  Lampredi,  p.  228.  Since  Uon  of  its   neutrality,  and  whcrQ 

the  decision  of  the  case  to  which  the  captured  property,  or  the  cap- 

this  note  is  appended,  the  following  turing  vessel,  is  broug'bt  into  itt 

may  be  considered  as  the  only  ports.     The  obrious  foundation  o^ 

exceptions  to  the  g^cncral  rule,  that  these  exceptions  is  to  be  discover- 

Ihe  question  of  prize  or  no  prize,  ed  in  the  right  and  the  duty  of 

with  all  its  incidents,  is  only  to  be  every  neutral  state  to  maintain  itt 

determined  in  the  courts  of  the  neutrality  impartially,  and  neither 

captor's  nation  established  in  his  to  do  nor  suffer  any  act  which 

country,  or  in  that  of  an  ally  or  might  tend  toinyolve  it  in  the  war. 
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1816.  lie  law  better  established  than  another,  it  is,  that  the 
question  of  prize  is  solely  to  be  determined  in  the 
courts  of  the  captor's  country.  The  report  on  the 
memorial  of  the  king  of  Prussians  minister,  i-efers  to 
it  as  the  customary  law  of  the  whole  civilized  world. 
The  English  courts  of  prize  have  recorded  it;  the 
French  courts  have  recorded  it;  this  court  has 
recorded  it.  It  pervades  all  the  adjudications  on 
the  law  of  prize,  and  it  lays,  as  an  elementary 
principle,  at  the  very  foundation  of  that  law. 
The  whole  question,  then,  is,  whether  this  case  be 
an  exception  to  the  general  rule.  The  positive  law 
of  nations  has  ordained  the  rule ;  the  natural  law  of 
nations  has  assigned  the  reasons  on  which  it  is  found- 
ed ;  and  Rutherforth^  in  his  Institutes,^  explains  those 
reasons,  which  arise  from  the  amenability  of  govern* 
ments  to  each  other.  A  cruiser  is  amenable  only 
to  the  government  by  whom  he  is  commissioned ; 
that  goveniraent  is  amenable  to  the  power  whose 
subjects  are  injured  by  him;  and  after  the  ordinary 
prize  judicature  is  exhausted,  they  are  to  apply  to 
their  own  sovereign  for  redress.  The  principal  ob- 
ject of  that  judicature  is  the  examination  into  the 
eonduct  of  the  captors.  The  question  of  proj)erty 
18  merely  incidental.  But,  whatever  the  question 
may  be,  it  is  to  be  judged  exclusively  by  the  courts 
of  the  capturing  power.  It  is  contended,  on  the 
other  side,  that  this  jurisdiction  must  be  exerted  m 
rem  ;  but  the  jurisdiction  to  which  RtUherforih  re- 
fers is  much  more  extensive,  not  confining  it  to  the 
question  whether  the  property  be  translated.     If  the 

c  S  RuUuffcrth'i  InstUuUt,  504. 
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thing  be  within  the  possession  of  the  court,  then  it  1816. 
exerts  a  jurisdiction  in  rem^  by  restitution,  or  condem- 
nation, as  the  case  may  be.  But  if  not,  then  it  exerts 
it  on  the  person,  and  inquires  into  the  manner  in  which 
the  captor  has  used  his  commission,  and  whether  any 
wrong  has  been  done  to  friends,  under  colour  of  its 
authority.  It  is  a  gratuitous  assumption,  that  prize 
jurisdiction  is  always  in  rem^  as  that  of  the  ordinary 
court  of  admiralty  usually  is.  The  commissioned 
captor  cannot  be  responsible  to  any  but  his  own 
sovereign ;  from  him  he  receives  the  law  which  forms 
liis  rule  of  conduct.  Sir  William  Scott  expressly  ad- 
mits that  his  king  can  give  him  the  law,  and  the  judges 
of.  other  European  countries  practically  admit  the 
same  thing.  Jl  fortiori^  can  the  sovereign  give  it  to  his 
delegated  cruisers ;  he  being  answerable  over,  in  the 
first  instance,  diplomatically,  and  finally  by  war,  to 
the  hijured  nation.  The  captor  is  responsible  only 
through  the  courts  of  his  own  country.  2.  Is  tliis 
case  an  exception  to  the  general  rule  ?  The  reasons 
of  the  allowed  exceptions  do  not  apply  to  this  case. 
Thus  the  cases  are,  of  violation  of  neutral  territory ; 
or  where  a  commission  is  issued  to  subjects  of  the 
neutral  country ;  or,  lastly,  of  a  prize  brought  into  its 
territorial  limits  with  neutral  property  on  board.  In 
the  case  of  Talbot  v.  Jansen  the  commission  was 
null,  and  captures  under  it  were  void ;  it  was  equiva- 
lent to  no  commission  at  all.  Here  is  no  pretence 
that  the  commission  was  null ;  that  she  had  been  fit- 
ted out  here ;  or  that  the  thing  captured  had  been 
brought  within  the  grasp  of  our  municipal  law ;  or 
i^Mii  the  capture  was  made  within  our  limits.    In 
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1816.  Del  Col  V.  Arnold  the  ground  of  the  decision  was, 
^J^"^"^^^  that  the  thing  was  brought  voluntarily  into  our 
Hmits,  and  the  wrong  done  within  those  limits. 
The  judgment  must  be  supported  on  that  ground, 
or  it  cannot  be  supported  at  all.  As  to  the  Bet- 
sey, its  authority  is  doubtful,  and  it  cannot  be 
referred  to  any  intelligible  principle,  unless  it  be 
that  the  belligcrant  captor  submits  to  the  neutral 
jurisdiction,  by  bringing  the  property  within  it. 
The  Cassius,<<  is  directly  in  point  for  the  captprs  in 
the  case  now  before  the  court.  Why  was  the  libel- 
lant^s  application  refused  in  that  case  ?  Because  the 
thing  captured  was  not  brought  in ;  thereby  showing 
that,  in  the  present  case,  the  prize  not  having  been 
brought  in,  damages  cannot  be  awarded  against  the 
captor.  As  to  the  ordinance  of  Louis  XIV.,  it  goes 
DO  further  than  this  court  did  in  the  case  of  the  Bet- 
sey. The  same  authority  has  been  practically  as- 
sumed among  the  Italian  states ;  but  further  no  na- 
tion, ancient  or  modern,  has  gone.  The  natural, 
customary,  and  conventional  law  of  nations,  are  all 
equally  adverse  to  it.  The  claimants  have  a  remedy, 
correspondent  to  the  extent  of  their  injury,  in  the 
courts  of  France.  The  prize  jurisdiction  is  as  ef^ 
fectually  exerted  when  the  property  is  not^  as  when 
iV  iSy  within  its  control.  The  cases  are  multiplied 
where  the  thing  is  even  lost,  of  an  application  com- 
pelling the  captor  to  proceed  to  adjudication;  if  he 
fails  to  show  that  the  capture  was  lawful,  he  is 

mulcted  in  costs  and  damages/    T|ie  cniiseri  of 

« 

d  3  Doll.  121. 
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tvcYj  nation  are  bound  to  obey  the  instructions  of      1816. 
the  sovereign  power,  whether  lawful  or  not     The  ilT^^^^J^ 
condemnations  itader  the  British  orders  in  coun- 
cil of  November,  1793,  were  reversed  by  the  lords 
of  appeal,  and  mere  dry  restitution  decreed,  without 
damages,  because  the  cruisers  were  justified  by  the 
instructions.     But  the  commissioners  under  the  7th 
article  of  the  British  treaty  of  1794,  gave  damages 
for  what  the  lords  of  appeal  were  obliged  judicially 
to  refuse  them,  upon  the  authority  of  Rutherforth^ 
and  upon  the  ground  that  the  British  government 
was  answerable  over  to  the  injured  power.     In  the 
present  case,   if  justice  should   be  refused  in  the 
courts  of  France,  the  French  government  would  be 
answerable  over  to  this  country.     The  process  is 
here,  in  effect,  in  personam^  and  it  is  as  if  the  captoK 
were  here.     You  go  beyond   retaining  your  own 
property  merely,  and  lay  your  hand  on  his ;  which  is 
his  by  the  municipal  code  only :  by  the  law  of  nations 
it  is  the  property  of  the  state.     It  is  certain  he  was. 
not  originally  responsible  personally,  and  the  cap- 
ture and  recapture  can  have  made  no  difference. 
The  acts  exerted  over  him  by  the  enemy  could  not 
have  changed  his  responsibility ;  nor  can  the  captor^s 
having  failed  to  proceed  to  adjudicat-ion  in  France, 
for  the  claimants  may  compel  him;  nor  the  bringing  in 
of  his  vessel,  for,  as  to  him,  it  was  involuntary.  3.  Pro^ 
habk  cause  is  emphatically  a  question  of  prize  or  no 
prize ;  but  it  is  not  always  the  same  by  the  law  of  dif- 
ferent countries.  The  law  of  France  must,  therefore, 
be  looked  into,  and  applied  to  the  case,  which  the 
French  courts  only  are  competent  to  expound.  If  their 

Vol.  I.  21 
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For  the  naked  unauthorized  act,  then,  the  state  is  not      1816. 
accountable.      The  unjust  judgment  of  a  neutral 
state,  condemning  the  property,  might  make  the  lat- 
ter state  answerable,  but  not  the  former.     The  rea- 
^  soning  goes  on  the  supposition  that  the  state  of  the 
captor  might  relieve  itself  from  responsibility  by 
doing  justice,  in  restoring  the  property.     This  can 
only  be  done  where  the  property  can  be  reached  by 
it.     Holding  jurisdiction  would  rather  relieve  the 
state  of  the  captor  from  responsibility ;  for  either  the 
injury  of  the  complaining  party  would  be  repaired, 
or  the  courts  of  his  own  country  would  determine 
that  he  had  not  suffered  any.     There  is  no  distinc- 
tion between  the  property  being  lawfully  brought 
in,  as  in  this  case,  or  voluntarily,  as  in  the  case  of  the 
Betsey.     The  injured  party  has  an  election  to  pro- 
ceed in  personam  against   the  owners,  or  m  rem 
against  the  inanimate  mstrument  of  the  wrong.     2. 
There  may  be  a  jurisdiction  to  restore,  without  in- 
vading the  exclusive  prize  jurisdiction  of  the  captor's 
country.  Let  the  court  take  jurisdiction,  and  if  it  turns 
out  to  be  a  question  of  prize  or  no  prize,  then  dismiss 
the  suit.  Suppose  the  question  to  be,  whether  the  cap- 
tor had  a  commission,  must  we  not  proceed  further,  and 
see  what  is  the  extent  of  that  commission  ?  And  if  the 
act  done  exceed  its  limits,  has  not  the  neutral  state 
a  right  to  adjudge  costs  and  damages  to  its  citizens 
injured,  without  any  authority    from  the  captor's 
sovereign  .^    3.  The  vessel  is  in  judicature,  rightfully 
and  lawfully.    The  party  now  protesting  against  the 
jurisdiction,  had  submitted  to  it  for  another  purpose. 
He  claims  his  property  upon  the  payment  of  salvage. 
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ISlfk.  The  obvious  answer  to  his  demand  is,  When  you  have 
^;J^'*^''*^  discharged  all  liens,  you  shall  have  it  The  court  of 
admiralty,  having  jurisdiction  for  another  purpose^ 
like  a  court  of  phancery  in  the  case  of  a  mortgagd, 
has  a  right  to  do  complete  equity.  Why  is  restitu* 
tion  decreed  in  the  case  of  violated  territory?  Be- 
cause the  courts  of  the  neutral  state,  having  juiisdio 
tion  for  the  principal  purpose  of  avenging  its  violated 
liovereignty,  also  takes  jurisdiction  of  all  th^ 
incidents. 

March  11th.       JoHNsoN,  J.,  delivered  the  opinion  of  the  court    . 

It  would  be  difficult  to  distinguish  this  case,  in  prio- 
ciple,  from  those  of  the  Cassius  and  the  Exchange,' 
decided  in  this  court.  The  only  circumstance,  in  fact» 
in  which  they  differ,  is,  that  in  those  cases, the  vessels 
were  the  property  of  the  nation ;  in  tkds  it  belongs  to 
private  adventurers.  But  the  commission  unde^ 
which  they  acted  was  the  same ;  th^  same  sovereign 
power  which  could  claim  immunities  in  those  case^ 
equally  demands  them  in  this ;  and  although  the  priva^r 
teermay  be  considered  ^vofunteer  in  the  war,  it  is  not 
less  a  part  of  the  efTicicnt  national  force,  set  in  action 
for  the  purpose  of  subduing  an  enemy.  There  may  be^ 
iudqed,  one  shade  of  diiference  between  them,  and  it 

.    ^February   Terni,   1312.     lo  coming^  into  our  ports,  and   de* 

this  case  it  was  determined  that  a  meaning   herself  in    a    frioodly 

public  vessel  of  war,  belonging  to  manner,  was  exempt   from  ihm 

the  Emperor  Napoleon,  which  was  jnrisdictioii  of  this  country,  pai 

before  the  property  of  a  citizen  of  could  not  be  reclaimed  by  the  ip* 

the  United  States,  and,  as  alleged,  mcr  owner  in  its  tribunals 
wrongfully  seized  by  the  French^ 
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|0  that  which  is  suggested  bj  Rutherforik  in  the      1818. 


passage  quoted  in  the  argument     The  hull,  or  the 
pwners  of  the  privateer,  may,  perhaps,  under  some 
circumstances,  be  subject  to  damages  in  a  neutral 
court  after  the  courts  of  the  captor  have  decided 
that  the  capture  was  not  sanctioned  by  his  sovereign, 
fiut,  until  such  a  decision,  the  seizure  by  a  private 
armed  vessel  is  as  much  the  act  of  the  sovereign,  and 
entitled  to   the  same  exemption  from  scrutiny,  as 
the  seizure  by  a  national  vessel.     In  the  case  of  the 
Cassius,  which  belonged  to  the  French  republic,  the 
vessel  was  Anally  prosecuted  and  condemned  on  an 
information  qui  tarn,  under  the  act  of  Congress  for 
illegal  out-fit,  and  thus  had  applied  to  her,  under 
e  statute,  the  principle  which  dictated  the  decision  in 
"^lie  case  of  Talbot  v.  Jansen  with  relation  to  a  pri- 
"Vate  armed  vessel.     As  to  the  restitution  of  prizes, 
:93[iade  in  violation  of  neutrality,  there  could  be  no 
treason  suggested  for  creating  a  distinction  between 
^^e  national  and  the  private  armed    vessels  of  a 
TDelligerent.    Whilst  a  neutral  yields  to  other  nations 
the   unobstructed    exercise    of  their   sovereign   or 
Tt>elligerant  rights,  her  own  dignity  and  security  re- 
quire of  her  the  vindication  of  her  own  neutrality, 
and  of  her  sovereign  right  to  remain  the  peaceable 
and  impartial  spectator  of  the  war.     As  to  her,  it 
is  immaterial  in  whom  the  property  of  the  offending 
vessel  is  vested.    The  commission  under  which  the 
captors  act  is  the  same,  and  that  alone  communicates 
the  right  of  capture  even  to  a  vessel  which  is  national 
property. 
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}8]&  But  it  is  contended  that,  admitting  Ae  generd 

y^f^y"^  principle,  that  the  exclusive  cognizance  of  prizd 
questions  belongs  to  the  captunng  power,  still  die 
peculiar  circumstances  of  this  case  constitute  an  ei> 
ception,  inasmuch  as  the  recapture  of  the  Mount 
Hope  puts  it  out  of  the  power  of  the  French  courts 
to  exercise  jurisdiction  over  the  case.  This  leads 
us  to  inquire  into  the  real  ground  upon  which  the 
exclusive  cognizance  of  prize  questions  is  yielded  to 
the  courts  of  the  capturing  power.  For  the  appel* 
lants,  it  is  contended,  that  it  rests  upon  the  possession 
of  the  subject  matter  of  that  jurisdiction ;  and  as  the 
loss  of  possession  carries  with  it  the  loss  of  capacity 
to  sit  in  judgment  on  the  question  of  prize  or  no 
prize,  it  follows,  that  the  rights  of  judging  reverts  to 
the  state  whose  citizen  has  been  devested  of  his  pro- 
perty. On  the  other  hand,  I  presume,  by  the  refer- 
ence to  Rulherforth,  we  are  to  understand  it  to  be 
contended  that  it  is  a  right  conceded  by  the  customa'^ 
ry  law  of  nations,  because  the  captor  is  responsible  to 
his  sovereign,  and  the  sovereign  to  other  nations. 

But  we  are  of  opinion  that  it  rests  upon  other 
grounds ;  and  that  the  views  of  Vattel  on  the  subject 
arc  the  most  reconcilable  to  reason,  and  the  nature 
of  things,  and  furnish  the  easiest  solution  of  all  the 
questions  which  arise  under  this  head.  That  it  ia  a 
consequence  of  the  equality  arid  abnlute  indepem 
dence  of  sovereign  states,  on  the  one  hand,  and  of 
the  duty  to  observe  uniform  impartial  neutrali^,  ofv 
the  other. 

Under  the  former,  every  sovereign  become^  &• 
acknowledged  arbiter  of  his  own  justice,  and  cannot* 
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consistently  with  hjs  dignity,  stoop  to  appear  at      iSM^ 


the  bar  of  other  nations  to  defend  the  acts  of  his 
iissioned  agents,  much  less  the  justice  and  le- 


wiiiiHtfi: 


gality  of  those  rules  of  conduct  which  he  prescribei 
to  dMsm.  Under  the  latter,  neutrals  are  bound  to  withir 
hold  their  interference  between  the  captor  and  thf 
captured ;  to  consider  the  fact  of  possession  as  coQr 
elusive  evidence  of  the  right  Under  thb  it  is,  ^Isoi 
that  it  becomes  unlawful  to  devest  a  captor  of  posr 
session  even  of  the  ship  of  a  citizen,  when  seized 
under  a  charge  of  having  trespassed  upoq  belligefv 
ant  rights. 

In  this  case  the  capture  is  not  made  as  of  a  veth 
eel  of  the  neutral  power ;  but  as  of  one  who,  quittii^ 
his  neutrality,  voluntarily  arranges  himself  un4|r 
tbe  bMP^ci's  of  the  enemy.  On  this  subject  therp 
appears  to  be  a  tacit  convention  between  the  neutral 
and  belligerant ;  that,  on  the  one  hand,  the  neutral 
state  shall  not  be  implicated  in  the  misconduct  of  the 
iadividual ;  and  on  the  other,  that  the  offender  shaU 
be  subjected  to  the  exercise  of  belligerant  right.  In 
this  view  the  situation  of  a  captiured  ship  of  a  citizen 
is  precisely  tlie  same  as  that  of  any  other  captured 
neutral ;  or,  rather,  the  obligation  to  abstain  from  in- 
terference between  the  captor  and  captured  becomes 
greater,  inasmuch  as  it  is  purchased  by  a  concession 
bom  the  belligerant,  of  no  little  importance  to  the 
peace  of  the  world,  and  particularly  of  the  nation  of 
the  offending  individual.  The  belligerant  contents 
himself  with  cutting  up  the  unneutral  commerce,  and 
aukes  no  complaint  to  the  neutral  power,  not  even 
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1816.      where  the  individual  rescues  his  vessel,  and  escapeitf 
^IT^T^  into  his  own  port  after  capture. 

Testing  this  case  by  these  principles,  it  will  be 
found  that,  to  have  sustained  the  claim  of  the  appel* 
lants,  the  court  below  would  have  violated  the  hospi- 
tality which  nations  have  a  right  to  claim  from  each 
other,  and  the  immunity  which  a  sovereign  commis- 
sion confers  on  the  vessel  which  acts  under  it ;  that 
it  would  have  detracted  from  the  dignity  and  equali>- 
ty  of  sovereign  states,  by  reducing  one  to  the  con- 
dition of  a  suitor  in  the  courts  of  another,  and  froiti 
the  acknowledged  right  of  every  belligerant  to  judge 
for  himself  when  his  own  rights  on  the  ocean  have 
%een  violated  or  evaded ;  and,  finally,  that  it  would 
have  been  a  deviation  from  that  strict  line  of  neu- 
trality which  it  is  the  universal  duty  of  neutrals  to 
observe — a*  duty  of  the  most  delicate  nature  with 
regard  to  her  own  citizens,  inasmuch  as  through 
their  misconduct  she  may  draw  upon  herself  the  im- 
putation of  secretly  supporting  one  of  the  contending 
parties.  Under  this  view  of  the  law  of  nations  OD 
this  subject,  it  is  evident  that  it  becomes  immaterial 
whether  the  corpus  continue  sub  patestatt  of  the 
capturing  power,  or  not  Yet,  if  the  recapture  of  the 
prize  necessarily  draws  after  it  consequences  so  fatal 
to  the  rights  of  an  unoffending  individual  as  have 
l!>een  supposed  in  the  argument,  it  may  well  be  askedi 
shall  he  be  referred  for  redress  to  courts  which) 
by  the  state  of  facts,  are  rendered  incompetent  tQ 
afford  redress  ? 

The  answer  is,  that  this  consequence  does  not 
fpDow  from  the  recapture.    The  coijrts  of  the  cap- 
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tor  are  still  open  for  redress.     The  injured  neutral,       1816. 
it  is  to  be  presumed,  will  there  receive  indemnity 
for  a  wanton  or  illicit  capture ;  and  if  justice  be  re- 
fused him,  his  own 'nation  is  bound  to  vindicate,  or 
indemnify  him. 

Some  confusion  of  idea  appears  to  hang  over  this 
doctrine,  resulting  chiefly  from  a  doubt  as  to  the 
mode  in  which  the  principle  of  exclusive  cognizance 
is  to  be  applied  in  neutral  courts  to  cases  as  they 
arise ;  and  this  obscurity  is  increased  by  the  appa- 
rent bearing  of  certain  cases  decided  in  this  court 
in  the  years  1794  and  1795. 

The  material  questions  necessary  to  be  considered, 
in  order  to  dissipate  these  doubts,  are,  1st.  Does  this 
principle  properly  furnish  a  plea  to  the  jurisdiction 
of  the  admiralty  courts  ?  2d.  If  not,  then  does  not 
jurisdiction  over  the  subject  matter  draw  after  it  every 
incidental  or  resulting  question  relative  to  the  dis- 
posal of  the  proceeds  of  the  res  subjecta  ? 

The  first  of  these  questions  was  the  only  one 
settled  in  the  case  of  Glass  v.  The  Betsey,  and  the 
case  was  sent  back  with  a  view  that  the  district 
court  should  exercise  jurisdiction,  subject,  however, 
to  the  law  of  nations  on  tliis  subject  as  the  rule  to 
govern  its  decision. 

And  this  is  certainly  the  correct  course.  Every 
violent  dispossession  of  property  on  the  ocean  is, 
prima  facie^  a  maritime  tort ;  as  such,  it  belongs  to 
.the  admiralty  jurisdiction.  But  sitting  and  judging, 
as  such  courts  do,  by  the  law  of  nations,  the  moment 
it  is  ascertained  to  be  a  seizure  by  a  commissioned 
eruiser,  made  in  the  legitimate  exercise  of  the  rights 

Vol.  r.  2  K 
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1816.      of  war,  their  progress  is  arrested;  for  this  circum- 
^■^^^^^^^   stance  is,  in  those  courts,  a  sufficient  evidence  of 

L'lnriiiciblc     .    ,  ^ 

right 

That  tlie  mere  fact  of  seizure  as  prize  does  not, 
of  itself,  oust  the  neutral  admiraltj  court  of  its 
jurisdiction,  is  evident  from  this  fact,  that  there  are 
acknowledged  cases  in  wliich  the  courts  of  a  neutral 
may  interfere  to  devest  possessions ;  to  wit,  those  in 
which  her  own  right  to  stand  neutral  is  invaded : 
and  there  is  no  case  in  which  the  court  of  a  neutral 
may  not  claim  the  right  of  determining  whether  the 
capturing  vessel  be,  in  fact,  the  commissioned  cruiser 
of  a  belligerant  power.  Without  the  exercise  of 
jurisdiction  thus  far,  in  all  cases,  the  power  of  the 
admiralty  would  be  inadequate  to  affi>rd  protection 
from  piratical  capture.  The  case  of  Talbot  v.  Jan- 
sen,  as  well  in  the  reasoning  of  the  judges  as  in  the 
final  decision  of  the  case,  is  fully  up  to  the  support  of 
this  doctrine.  But  it  is  supposed  that  the  case  of  the 
Mary  Ford  supports  the  idea,  that  as  the  court  had 
acknowledged  jurisdiction  over  the  question  of  sal- 
vage, its  jurisdiction  extended  over  the  whole  sub- 
ject matter,  and  authorized  It  to  proceed  finally 
to  dispose  of  the  residue  between  the  parties  liti- 
gant. 

That  case  certainly  will  not  support  the  doctrine 
to  the  extent  contended  for  in  this  case.  It  is  truet 
that  the  court  there  lay  down  a  principle,  which,  in 
its  general  application  is  unquestionably  correct^ 
and  which,  considered  in  the  abstract,  might  be  sup- 
posed applicable  to  the  present  case.  But  this  pre- 
sents only  one  of  innumerable  cases  which  occur  in 
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our  books  to  prove  how  apt  wc  arc  to  misconceive  1816. 
and  misapply  the  decisions  of  a  court,  by  detaching  l^i^^J^^c 
those  decisions  from  the  case  which  the  court  propose 
to  decide.  The  decision  of  the  supreme  court  in 
that  case  is  in  strict  conformity  with  that  of  the  cir- 
cuit court  in  the  present  case.  For  when  the  court 
come  to  apply  their  pr'mciple,.tliey  do  not  enter  into 
the  question  of  prize  between  the  beUigerants,  but 
decree  the  residue  to  the  last  possessor :  thus  making 
the  fact  of  possession,  as  between  the  parties  litigant, 
the  criterion  of  right ;  and  this  is,  unquestionably,  con- 
sistent with  the  law  of  nations.  Those  points,  which 
can  be  disposed  of  without  any  reference  to  the  leg^l 
eiLercise  of  the  rights  of  war,  the  court  proceeds  to 
decide ;  but  those  which  necessarily  involve  the  ques- 
tion of  prize  or  no  prize,  they  remit  to  another  tri- 
bunal. 

It  would  afford  us  much  satisfaction  could  we, 
with  equal  facility,  vindicate  the  consistency  of  this 
court  in  the  case  of  Del  Col  v.  Arnold.  To  say  the 
least  of  that  case,  it  certainly  requires  an  apology. 
We  are,  however,  induced  to  believe,  from  several 
circumstances,  that  we  have  transmitted  to  us  but 
an  imperfect  sketch  of  the  decision  in  tliat  case.^ 
The  brevity  with  which  the  case  is  reported,  which 
we  are  informed  had  been  argued  successively  at 
two  terms,  by  men  of  the  first  legal  talents,  necessa- 
rily suggests  this  opinion ;  and  when  we  refer  to  the 
case  of  the  Cassius,  decided  but  the  term  precedingi 
and  observe  the  correctness  with  which  the  law  ap- 
plicable to  this  case,  in  principle,  is  laid  down  in 
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1816.      the  recital  to  the  prohibitions,  we  are  confirmed  ^n 

r^";^"^^^^  ^hat  opinion- 

But  the  case  itself  furnishes  additional  confirma- 
tion. There  is  one  view  of  it  in  which  it  is  recon- 
cilable to  every  legal  principle.  It  appears  that, 
when  pursued  by  the  Terpsicore,  the  Grand  Sachem 
was  wholly  abandoned*  by  the  prize  crew,  and  left 
in  possession  of  one  of  the  original  American  crew, 
and  a  passenger ;  that,  in  their  possession,  she  was 
driven  within  our  territorial  limits^  and  was  actually 
on  shore  when  the  prize  crew  resumed  their  posses- 
sion, and  plundered  and  scuttled  her.  Supposing  this 
to  have  been  a  case  of  total  dereliction,  (an  opinion 
which,  if  incorrect,  was  only  so  on  a  point  of  fact, 
and  one  in  support  of  which  much  might  be  said, 
as  the  prize  crew  had  no  proprietary  interest,  but 
only  a  right  founded  on  the  fact  of  possession,)  it 
would  follow,  that  the  subsequent  resumption  of 
possession  was  tortious,  and  subjected  the  parties  to 
damages.  On  the  propriety  of  the  seizure  of  the 
Industry,  to  satisfy  those  damages,  the  court  give  no 
opinion,  but  place  the  application  of  the  proceeds  of 
the  sale  of  this  vessel  on  the  ground  of  consent ;  a 
•principle,  on  the  correctness  of  the  application  of 
which  to  that  case,  the  report  affords  no  ground  to 
decide. 

But,  admitting  that  the  case  of  the  Grand  Sachem 
was  decided  under  the  idea  that  the  courts  of  the 
neutral  can  take  cognizance  of  the  legality  of  belli- 
gerant  seisnire,  it  is  glaringly  inconsistent  with  the 
acknowledged  doctrine  in  the  case  of  the  Cassius 
wd  of  Talbot  y.  Jansen,  decided   the  term  neyl 
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preceding ;  and  in  the  Mary  Ford,  decided  at  the      laie. 
same  terra  with  that  of  the  Grand  Sachem.    The  ^'^^^^'^^ 

Tho 

subject  has  frequently,  since  that  term,  been  sub-    Edwaid. 
mitted  to  the  consideration  of  this  court,  and  the     ^ 
decision  has  uniformly  been,  that  it  is  a  question  ex- 
clusively proper  for  the  courts  of  the  capturing 
power. 

•Sentence  affirmed. 


'«f< 


(INSTANCE  COURT.) 

The  Edward. — Scott,  Claimant. 

la  revenue,  or  instance  causes,  the  circait  court  may,  upon  appeal* 
allow  tbc  introduction  of  a  new  alic^tion  into  the  information,  bj 
way  of  amendment. 

Under  the  3d  section  of  the  act  of  congress,  of  the  28th  of  June,  1809, 
every  vessel  bound  to  a  foreign  permitted  port,  was  obliged  to  g^ve 
a  bond,  with  condition  not  to  proceed  to  any  port  with  which  com- 
mercial intercourse  was  not  permitted^  Dor  to  trade  with  such 
port. 

Where  the  evidence  is  sufficient  to  show  a  breach  of  the  law,  but  the 
information  is  not  sufficiently  certain  to  authorize  a  decree,  the 
supreme  court  will  remand  the  cause  to  the  circuit  court,  with  di- 
rections to  allow  the  information  to  be  amended. 

Appeal  from  the  circuit  court  for  the  district  of 
Massachusetts.  The  offence  charged  in  the  infor- 
mation filed  ill  this  case,  in  the  district  court  of  Mas- 
sachusetts, is,  that  the  ship  Edward,  on  the  12th  daj 
of  February,  1810,  departed  from  the  port  of  Sa- 
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1816.  vahnah  with  a  cargo,  bound  to  a  foreign  port  willi 
which  commercial  intercourse  was  not  permitted, 
without  a  clearance,  and  without  giving  a  bond  in 
conformity  with  the  provisions  of  the  act  of  congress 
of  the  28th  of  June,  .1809.  A  claim  was  interposed 
bj  George  Scott,  of  Savannah,  in  which  he  alleged, 
that  the  ship  did  not  depart  from  Savannah,  bound 
to  a  foreign  port,  in  manner  and  form  as  stated  in 
the  information.  The  district  court  condemned  the 
ship;  from  which  sentence  an  appeal  was  taken  to 
the  circuit  court,  where  the  district  attorney  was 
permitted  by  the  court  to  amend  the  information,  by 
filing  a  new  allegation,  that  Liverpool,  in  Great  Bri- 
tain, was  the  foreign  port  to  which  the  ship  was 
bound  when  she  departed  from  Savannah,  and  that 
•he  did  so  depart  without  having  a  clearance,  agree- 
ably to  law.  The  circuit  court  affirmed  the  sen- 
teqce,  and  the  cause  was  brought  before  this  court 
upon  an  appeal. 

Harper^  for  the  appellants  and  claimant.  1.  The 
object  of  the  3d  section  of  the  act  of  the  2d  of  June, 
1809,  was  to  prevent  the  going  to  prohibited  ports. 
When  this  supposed  offence  was  committed,  there 
were  no  prohibited  ports,  and  the  legislature  could 
Beyer  mean  to  attach  the  penalty  to  ports  permitted 
temporarily.  If  Liverpool  was  not,  at  the  time,  a 
prohibited  port,  and  there  were  no  other  prohibited 
ports,  the  vessel  was  not  obliged  to  give  bond.  Be- 
fore the  voyage  was  undertaken,  it  had  become  im- 
possible to  commit  the  offence  with  which  the  vessel 
tf  charged.     2.  The  information  eharges  the  vessel 
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with  going  to  a  forbidden  port  without  a' clearance.  leie. 
But  Liverpool  was  not  a  forbidden  port,  and,  there- 
fore, the  information  cannot  stand.  3.  The  allega- 
tion was,  that  the  vessel  proceeded  from  Savannah ; 
but  the  proof  was,  that  the  voyage  was  undertaken 
from  Charleston.  The  prosecutor  could  not  law- 
fully prove  a  proceeding  from  any  other  port  than 
that  alleged  in  the  information. 

The  Aitomey-General  and  Law^  for  the  respond- 
ents, argued,  1.  That  the  laws,  under  which  the 
supposed  offence  was  committed,  were  in  force  at 
the  time.  [But  as  the  argument  is  fully  stated  in  the 
opinions  of  the  judges,  it  is  omitted  here.]  2.  Com- 
mon law  strictness  is  not  required  in  these  proceed- 
ings, and  it  is  unreasonable  to  insist  on  the  particular 
foreign  port  being  named.  The  prosecutor  had  a 
right  to  prove  a  voyage  from  Charleston.  It  has  been 
decided  in  this  court,  that  it  is  sufficient  if  the  offence 
be  laid  in  the  words  of  the  act.  Even  the  rules  of 
the  common  law  applicable  to  indictments  do  not  re- 
quire time  and  place  to  be  proved  as  stated ;  and 
the  only  case  where  a  variance  is  fatal  is,  where  it 
affects  the  jurisdiction  of  the  court,  as  where  crimi- 
nal proceedings  are  required  to  be  local.*  In  no  case, 
in  civil  proceedings,  docs  the  common  law  consider 
the  venue  as  matter  of  substance,  except  where  both 
the  proceedings  are  in  rem^  and  the  effect  of  the 
judgment  could  not  be  obtained  if  the  offence  were 
laid  in  a  wrong  place.*    The  circuit  court  had  ft 

a  2  Hawk.  c.  Si.  s.  8S.   c.  S3,  i.  86.  91.  t  Hak't  P.  C.  179,  lit. 
h  Cowp,  17$. 
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1816.      right  to  amend  the  proceedings,  but  the  practice  of 
this  court  is  to  remand  the  cause  to  the  circuit  court 


Edwaid.     with  directions  to  amend. 


March  I5tb.  Washington,  J,,  delivered  the  opinion  of  the 
court,  and,  after  stating  the  facts,  proceeded  as  fol- 
lows : 

Three  questions  have  been  made  and  discussed  by 
the  counsel,  1st.  Whether  the  circuit  court  could, 
upon  the  appeal,  allow  the  introduction  of  a  new 
allegation  into  the  information  by  way  of  amend- 
ment ?  2d.  Whether  the  omission  to  give  the  bond 
required  by  the  3d  section  of  the  act  of  the  28th  of 
June,  1809,  subjected  the  vessel  to  forfeiture  ?  and 
if  it  did,  then,  3d.  Whether  the  information,  which 
alleges  the  voyage  to  Liverpool  to  have  commenced 
at  Savannah,  is  supported  by  the  evidence  in  the 
cause,  and  whether  the  sentence  below  ought  not  to 
be  reversed  for  this  reason,  although  the  court  should 
be  satisfied  that  the  ship  departed  from  Charleston 
for  Liverpool  without  giving  the  bond  required  ? 

Upon  the  first  question  it  is  contended,  for  the 
claimant,  that  the  circuit  court  has  only  appellate 
jurisdiction  in  cases  of  this  nature,  and  that  to  allow 
the  introduction  of  a  new  allegation,  would  be,  in 
fact,  to  originate  the  cause  in  the  circuit  court  This 
question  appears  to  be  fully  decided  by  the  cases  of 
the  Caroline  and  Emily,  determined  in  this  court 
These  were  informations  in  rem^  under  the  slave  trade 
act,  and  the  opinion  of  this  court  was,  that  the  evi- 
dence was  sufficient  to  show  a  breach  of  the  law ; 
but  that  the  informations  were  not  sufficiently  ce^ 
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tain  to  authorize  a  decree.     The  sentence  of  the       tfil6. 
circuit  court  was,  therefore,  reversed,  and  the  cause   '^^^^'^^^ 
remanded  to  that  court,  with  directions  to  allo^o  the    ^r6. 
informations  to  be  amended.     But  even  if  an  amend- 
ment would  be  improper  if  it  stated  a  different  case 
from  that  which  was  presented  to  the  district  court, 
the  objection  would  not  apply  to  this  case,  in  which 
the  offence,  though  more  definitely  laid  in  the  second 
allegation  than  it  was  in  the  Arst,  is  yet  substantially 
the  same.     In  both  of  them  the  charge  is,  departing 
from  Savannah  to  a  foreign  interdicted  port  without 
giving  bond,  and  the  amendment,  in  substance,  merely 
states  the  particular  foreign  port  to  which  the  vessel 
was  destined. 

The  next  question  is,  whether  the  omission  to  give 
the  bond  required  by  the  third  section  of  the  act  ef 
the  28lh  of  June,  1809,  subjected  the  vessel  to  for- 
feiture ?  It  is  contended,  by  the  claimant's  counsel^ 
that  after  the  end  of  the  session  of  congress  in  which 
this  law  passed,  there  were  no  foreign  ports  either 
permitted  or  interdicted  by  law.  Inasmuch  as  the  em- 
bargo laws  which  prohibited  exportations  from  the 
United  States  to  foreign  countries,  would  then  stand 
repealed,  by  force  of  the  19th  section  of  the  act  of 
the  1st  of  March,  1809,  to  interdict  the  commercial 
intercourse  with  Great  Britain  and  France,  and  the 
2d  section  of  the  above  act  of  tlie  2uth  of  June. 
That  all  the  pons  of  the  world  being  thus  permitted 
ta  the  commerce  of  the  United  States,  no  subject 
would  remain  on  which  the  3d  section  would  ope- 
rate ;  and,  consequently,  there  could  be  no  necessity 
for  giving  a  bond  not  to  go  to  an  interdicted  port 

Vol.  h  e  L 
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1816.  An  attentive  consideration,  however,  of  the  two 

''"^^^^"^    acts  above  mentioned,  will  show  that  the  argument 

Ths         • 

Xkiward.  i^  not  well  founded.  The  3d  section  of  the  act  of 
the  28th  of  June,'  1809,  declares,  that  during  the 
continuance  of  that  act,  no  vessel,  not  within  the  ex- 
ceptions tlierein  stated,  shall  be  permitted  to  depart 
for  a  foreign  port  with  which  commercial  intercourse 
has  not  been,  or  may  not  be,  permitted  by  virtue  of 
this  act,  or  the  act  of  the  1  st  of  March,  1 809.  And 
if  bound  to  a  foreign  port  with  which  commercial 
intercourse  has  been,  or  may  be,  permitted^  still  she 
shall  not  be  allowed  to  depart  without  bond  being 
^en,  with  condition  not  to  proceed  to  any  port  with 
which  commercial  intercourse  is  not  thus  permitted, 
nor  be  directly  or  indirectly  engaged,  during  the 
Toyage,  in  any  trade  with  such  port.  This  law  was 
in  full  force  at  the  time  the  offence  charged  in  this 
information  is  alleged  to  have  been  committed. 

If,  then,  there  was  any  country  with  which  com- 
mercial intercourse  was  interdicted,  and  would  con- 
tinue to  be  so  after  the  end  of  the  session,  during 
which  tliis  law  was  passed,  it  seems  to  be  admitted 
in  the  argument,  that  a  vessel  destined  to  a  foreign 
permitted  port  would  be  liable  to  forfeiture,  unlessf 
the  above  bond  had  been  given.  To  ascertain  whe- 
ther there  was  any  such  country,  it  will  be  necessary 
to  inquire  what  is  the  true  meaning  of  the  term  com- 
fnercial  intm-course  ?  No  higher  or  more  satisfactory 
authority  upon  this  subject  need  be  resorted  to  than 
the  legislature  itself,  by  which  this  act  was  passed. 

The  act  of  the  1st  of  March,  1809,  which  is  enti- 
tled, **  An  act  to  interdict  the  commercial  intercourse 
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between  the  United  States  and  Great  Britain,''  &c.,      1816. 
contains  nineteen  sections.     The  first  ten  (exclusive    ^•^'*">''*^^ 

Tbo 

of  the  first,  which  denies  to  the  vessels  of  those  coun-  EawnH. 
tries  the  privilege  of  entering  the  ports  and  harbours 
of  the  United  States)  forbid  the  importation  into 
the  United  States  of  the  products  and  manufactures 
of  Great  Britain  and  France,  or  of  any  other  part  of 
the  world,  if  brought  from  the  ports  of  either  of 
those  countries.  The  12tli  section  repeals,  after 
the  1 5th  of  March,  1 809,  all  the  embargo  laws,  ex-  ^ 

cept  as  they  i*elate  to  Great  Britain  and  France; 
and  the  1 9th  section  repeals  them,  after  the  end  of 
the  succeeding  session  of  congress,  as  to  all  the 
world.  The  13th,  14th,  15th,  16th,  and  18di  seo 
lions  are  intended  to  provide  securities  for  enforcing 
the  non-importation  system  established  by  this  law ; 
and  the  17th  section  repeals  the  former  non-Importa- 
tion law  of  April,  1806. 

Hence,  it  appears,  that  the  commercial  intercourse 
which  this  law  was  intended  to  interdict,  consisted 
of  importations  from  Great  Britain  and  France,  and 
of  the  products  and  manufactures  of  those  countries, 
and  of  exportations  to  them.  In  the  11th  section  it 
is  called  the  trade  of  the  United  States,  suspended  by 
that  act  and  the  embargo  laws,  which  trade  the 
president  is  authorized  to  renew,  by  his  proclama- 
lion,  upon  a  certain  contingency,  and  in  pursuance  of 
this  power,  he  did,  accordingly,  renew  it  with  Great 
Britain  in  April,  1809. 

Thus  stood  the  commercial  intercourse  of  the 
United  States  with  foreign  nations,  at  the  commenee- 
ment  of  the  extraordinary  session  of  congress,  which 
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1816.  Commenced  in  May,  1809;  permittedf  hy  the  dhove 
^^^^^''^^^  law,  both  as  to  exportations  and  importations  with 
ledward.  alt  the  world,  except  Great  Britain  and  France,  and 
their  dependencies ;  and,  as  to  them,  interdicted  in 
both  respects  as  to  France,  and  peimitted  with 
Great  Britain,  by  virtue  of  the  president's  proclama* 
tion.  But,  as  the  law  of  the  1st  of  March  would 
expii'e,  by  its  own  limitation,  after  the  end  of  the 
May  session,  whereby,  not  only  exportations,  but 
the  importations  forbidden  by  that  act,  in  relation  to 
France,  would  become  lawful;  the  1st  section  of 
the  act,  of  the  28th  of  June,  180^,  revives  the  whole 
non-importation  system,  except  so  far  as  it  had  been 
permitted  to  Great  Britian  by  the  proclamation ;  and 
the  2d  section  declares,  in  effect,  that  the  embargo 
)aw8,  which  were  repealed  by  the  12th  and  19th 
sections  of  the  act  of  the  1st  of  March,  shall  be  and 
remain  repealed,  notwithstanding  the  expiration  of 
that  law  by  its  own  limitation. 

From  this  view  of  tlie  subject,  it  appears,  that  the 
Bon-importation  system  of  the  1st  of  March  was  to 
continue  in  force  until  the  end  of  the  session  of  con-. 
gress,  which  would  succeed  that  of  May,  1809,  ex- 
cept as  to  Great  Britain ;  and  that,  after  the  end  of 
that  session,  the  embargo  laws  would  cease  to  opcr 
rate  against  any  nation. 

If,  then,  importation  be  a  branch  of  commercial 
intercourse,  in  the  avowed  meaning  of  congress, 
and  if,  on  the  28th  of  June,  and  from  thence  until 
the  end  of  the  next  session  of  con^rress,  it  w^as  to 
continue  in  force,  as  to  France,  (unless  the  president 
riioiild  declare,  by  proclamation,  the  revocation  of 
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W  oflfensiye  edicts,)   but  were  inoperative  as  to      laiS* 
Great  Britain,  it  follows,  inevitably,  that,  in  Fcbnia-  ^"^J]^ 
Tj  or  March,  1810,  when  the  offence  is  chained  tcf    Edvui.* 
hare  been  committed  by  this  vessel,  there  were  fo- 
reign ports  permittedj  and  others  interdicted,  to  the 
commerce  of  the  United  States ;  and,  consequently^ 
that  the  destination  of  this  vessel  being  to  Liverpod^ 
a  bond  ought  to  have  been  given,  such  as  the  34' 
section  of  die  act  of  the  28th  of  June  required,  not" 
to  go  to  an  interdieied  port 

This  construction  of  the  law  has  frequently  been 
given  to  it  by  this  court :  but  the  serious  opposition 
made  to  it,  by  the  counsel  for  the  claimant,  will  ai>  ' 
count  for  the  deliberate  examination  of  the  question 
which  is  contained  in  this  opinion.  *       *  ' 

As  to  the  last  question,  a  majority  of  the  court  ' 
being  of  opinion,  upon  a  view  of  the  whole  evidence, 
that  the  voyage  to  Liverpool  had  its  inception  at 
Savannah,  the  objection  as  to  the  form  of  the  infer* 
matioD,  in  this  respect,  has  nothing  to  stand  upon.' 
Were  the  evidence,  on  this  point,  more  doubtful  than 
it  is,  the  court  would  remand  the  cause,  with  direc- 
tions to  the  circuit  court  to  allow  tfa  amendment,  by 
inserting  Charleston  instead  of  Savannah,  from  whldi 
the  claimant  could  derive  no  benefit,  since  it  is  not 
denied  that  the  ship  departed  from  Charleston  direct-^  ^ 
ly  for  Liverpool,  without  giving  bond. 

m 

Livingston,  J.  This  ship  was  proceeded  against 
under  the  3d  section  of  the  act  of  the  28th  of  June« 
1809,  for  sailing  from  the  United  States  to  a  foreigli 
port  with  which  commercial  intercourse  had  not 
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1816.       beerii  nor  was  then,  permitted,  by  virtue  of  that  acty 
or  of  the  act  to  interdict  commercial  intercourse  be- 


The 

EdwvO.  tween  the  United  States  and  Great  Britain  and 
France,  without  a  clearance,  and  without  a  bond 
having  been  given,  in  conformity  to  the  provisions  of 
the  said  act,  not  to  proceed  to  any  port  with  which 
commercial  intercourse  was  not  then,  by  law,  permit- 
ted, nor  be  directly  or  indirectly  engaged,  during  the 
voyage,  in  any  trade  or  traffick  with  such  place. 

The  only  question,  on  this  part  of  the  case,  is^ 
whether,  at  the  time  of  the  departure  of  the  Edward 
from  Savannah,  which  was  in  February,  1810,  there 
existed  any  law  subjecting  her  to  forfeiture  if  the 
owner  omitted  giving  the  bond  prescribed  by  the  3d 
section  of  the  act  above  mentioned. 

By  the  claimant,  it  is  contended,  that  after  the  end 
of  the  session  of  congress,  in  which  this  act  passed, 
which  occurred  on  the  28th  of  June,  1809,  there 
ceased  to  exist  in  the  United  States  any  distinction 
between  prohibited  and  permitted  ports  within  the 
meaning  of  the  restrictive  system ;  that  the  embargo 
laws,  which  alone  restricted  exportations  to  foreign 
countries,  had,  at^that  time,  become  repealed  by  the 
operation  of  the  last  section  of  the  act  of  the  1st  of 
March,  1809,  as  well  as  by  that  of  the  2d  section  of 
the  act  of  the  28th  of  June  of  the  same  year ;  that 
by  this  repeal  the  whole  world,  as  far  as  could  de* 
pend  on  our  own  laws,  was  open  to  the  vessels  of  the 
United  States,  and,  consequently,  that  it  could  not 
be  illegal  to  neglect  giving  a  bond  not  to  go  to  aa 
interdicted  porti  if,  at  the  time  of  sailing,  there  was 
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no  port  in  the  world  to  which  that  interdiction  could      isie. 
apply. 


In  examining  this  question,  my  attention  will  be    EdwaM. 
confined  to  a  consideration  of  the  two  acts  which 
haye  just  been  mentioned ;  because,  if  the  interdic- 
tion which  is  supposed  to  have  existed  when  the 
Edward  left  Savannah,  is  not  to  be  found  in  either 
of  these  laws,  no  other  has  been  referred  to  as  crea- 
ting it     Let  us,  then,  see  what  has  been  done,  and 
if  there  be  no  ambiguity  in  the  provisions  of  these 
two  acts  on  the  subject  before  us,  it  will  be  safer,  in  a 
case  so  highly  penal,  to  adhere  to  the  letter  of  them^ 
than  to  incur  the  danger  of  falling  into  error  by  in- 
dulging in  a  mode  of  interpretation  which  was  adopt- 
ed at  the  bar,  and  which  was  too  conjectural  to  be 
in  any  degree  satisfactory. 

By   the  12th  section    of  the   act  of  the   1st  of 
March,  1800,  the  embargo  law  was  repealed  as  to 
all  nations,  except  Great  Britain  and  France,  and 
their  dependencies.     This   repeal,  necessarily  and 
immediately,  created  a   distinction   between   ports 
with  which  commercial  intercourse  was  permitted^ 
and  those  to  which  it  was  interdicted;  and  we  ac- 
cordingly find  congress,  in  the  very  next  section  of 
this  act,  providing  for  this  new  state  of  things,  by 
Jequiring  bonds  to  be  given  when  vessels  were  going 
^0  ports  which  had  now  become  permitted  ports, 
»ot  to  proceed  to  any  port  or  place  in  Great  Britain 
«r  France,  &c.     No  such  regulation  had  been  pre- 
scribed in  consequence  merely  of  the  non-importa- 
^on  law,  and  for  the  plainest  reason;   for,  wliile 
■fcey   prohibited   an  introduction  into  the  United 
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1816.  States,  from  any  part  of  the  world,  of  the  produce 
"""^^"^^  and  manufactures  of  France  and  England,  our  ves- 
Rdward.  sels  Were  allowed  to  go  to  those  countries,  and  thus 
continue  a  commercial  intercourse  with  either  or 
both  of  them,  Hmited,  it  is  true,  as  to  the  articles 
which  might  be  brought  from  thence,  but  uncontrol- 
led as  to  the  commodities  which  might  be  carried 
thither,  or  as  to  the  port  to  which  they  might  go. 
This  partial  trade  between  the  two  countries,  whe- 
ther originating  in  the  acts  of  the  one  government 
or  the  other,  may  frequently  take  place ;  but  cannot, 
when  it  does,  with  any  propriety,  be  termed  an  in- 
terdiction or  suspension  of  commercial  intercourse, 
which,  ex  vi  termini^  means  an  entire  cessation,  for 
the  time  being,  of  all  trade  whatever.  It  was  under 
the  embargo  laws  alone  that  intercourse  was  inter- 
dicted between  this  country  and  Great  Britain  and 
France,  as  it  was  also  with  the  rest  of  the  world ; 
which  interdiction,  as  it  arose  out  of  those  laws,  so 
it  is  expressly  continued,  as  it  regards  those  two 
kingdoms,  by  excepting  them  out  of  the  operation 
of  the  12th  section  of  the  act  of  the  1st  of  March, 
1809,  which  repealed  the  embargo  laws  as  to  all 
other  parts  of  the  world.  It  would  seem,  then,  that 
after  this,  no  other  inquiry  would  remain  than  to  as- 
certain whether  the  commercial  intercourse  thus  in- 
terdicted by  the  act  laying  an  embargo,  and  con- 
tinued, or  rather  not  repealed,  as  it  respected  Great 
Britain  and  France,  by  the  12th  section  just  mention- 
ed, was  still  in  force  at  the  time  this  offence  is  al- 
leged to  have  been  committed.  Without  leaving 
the  act  now  under  T;onsideration,  we  find  that  it  was 
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<o  continue  in  force  only  until  the  end  of  the  next      1816. 
session  of  congress,  and  that  the  act  itself,  which  ^*^jlj!^^ 
lays  the  embargo,  was  to  expire  at  the  same  time.     EdwajA  - 
This  event  took  place  on  the  28th  of  June,  1809. 
Now,  unless  some  Ijaw  were  passed  before  that  time 
to  continue  the  embargo  longer,  or,  after  that  period, 
to  revive  it,  how  can  it  be  said  that,  after  that  day, 
a  distinction  could  still  continue  between  prohibited 
and  permitted  ports?   This  brings  us  to  see  whether 
any  thing  was  done  by  congress  at  the  extraordina- 
ry session  which  commenced  in  May,  1809.     By  an 
act  which  they  passed  on  the  28th  of  June  of  that 
year,  they  continued  in  force  until  the  end  of  the 
next  session,  which  happened  on  the  1st  of  May, 
1810,  the  3d,  4th,  5th,  6th,  7  th,  8th,  9th,  10th,  11th, 
17th,  and  18th  sections  of  the  act  of  March,  1809, 
and  they  declare,  that  all  the  acts  repealed  by  the 
said  act,  shall  remain  repealed,  notwithstanding  any 
part  of  that  act  might  expire  by  its  own  limitation. 
Now,  if  we  return  to  the  sections  which  are  revived, 
we  find  them  containing  nothing  more  than  an  inter- 
diction of  the  harbours  and  waters  of  the  United 
States  to  vessels  sailing  under  the  flag  of  Great  Bri- 
tain or  France,  or  owned  by  subjects  of  cither,  ac- 
companied with  a  prohibition  to  import  from  amf 
foreign  port  whatever^  into  the  United  States,  any 
goods,  &c.,  being  of  the  growth,  produce,  or  manu-  • 

facture  of  those  countries,  or  their  dependencies.  In 
not  one  of  them  is  found  a  prohibition  to  our  citizens 
against  trading  with  either  of  those  countries.  Their 
revival,  then,  does  not  operate  so  as  to  create  a  sin- 
gle interdicted  port  in  the  whole  commercial  world* 
Toi.  L  3M 
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1816.  Such  interdiction,  as  has  already  been  said,  was  a 
^'^'^^^"'^^  creature  of,  and  owed  its  existence  solely  and  exclu- 
Edwaitl.  sively  to,  the  embargo  laws.  If  it  be  said  that  such 
prohibition  necessarily  flowed  from  the  revivtil  of 
these  sections,  notwithstanding  their  entire  silence 
on  the  subject,  then  would  our  vessels  have  been  un- 
der a  disability  of  going  to  any  part  of  the  world, 
because  they  were  no  more  at  liberty  to  bring  Brit- 
ish and  French  goods  from  other  countries  than  from 
Great  Britain  and  France;  and  yet  the  1 2th  section 
of  this  act,  by  only  taking  the  embargo  out  of  their 
way,  permitted  them  to  go  to  any  port  of  the  world 
except  to  Great  Britain  and  France.  But,  in  avail- 
ing themselves  of  this  permission,  they  were  still 
under  a  restraint  not  to  bring  to  this  country  any 
British  or  French  goods.  The  1 1  th  section  of  the 
act  of  March,  1809,  which  is  continued  by  that  of 
June  of  the  same  year,  authorizes  the  president,  in 
certain  cases,  to  issue  his  proclamation ;  after  which, 
the  trade  of  the  United  States,  suspended  by  that  act^ 
and  by  the  embargo  law,  may  be  renewed  with 
Great  Britain  or  with  France,  as  the  case  may  be. 
In  this  section  we  are  presented  with  a  distinctioDt 
taken  by  the  legislature  themselves,  and  which,  in- 
deed, peiTades  the  whole  system  between  the  sus- 
pension of  trade  created  by  that  act,  and  by  the 
embargo  laws.  The  two  systems  were  entirely  dif- 
ferent, and  enforced  by  different  and  distinct  penal* 
ties.  By  the  one,  our  vessels  were  at  liberty  to  go 
where  they  pleased ;  by  the  other,  they  were  pre- 
vented from  going  to  any  foreign  port  whatever. 
The  revival,  then,  of  these  sections,  did  not  preduds 
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our  vessels  from  going  to  any  part  of  the  world,  but  1816. 
only  forbid  their  bringing  to  this  country  the  articles  ^"^^^^ 
whose  importation  was  prohibited.  If  the  12th  Edward, 
section  had  also  been  revived,  then  no  vessel  of  the 
United  States  could  have  gone  to  Great  Britain  or 
France,  and  the  distinction  of  permitted  and  for- 
bidden ports  would  have  continued  until  the  1st  of 
May,  1810.  But  as  the  whole  embargo  system  ex- 
pired in  June,  1609,  not  only  by  the  19th  section  of 
the  act  of  March,  1809,  but  also  by  the  express  pro- 
vision of  the  act  of  June  of  the  same  year,  the  con- 
clusion is  inevitable,  that  when  the  Edward  sailed 
there  was  no  law  in  force  by  which  any  distinction 
of  prohibited  and  permitted  ports  existed ;  and  that, 
therefore,  the  not  giving  the  bond  in  question  was  no 
violation  of  law. 

No  notice  has  been  taken  of  cither  of  the  proclq.- 
mations  of  the  president,  because,  if  the  view  here 
presented  be  correct,  neither  of  them  has  any  bear- 
ing on  the  qilestiom  Admitting  the  validity  of  both 
of  them,  the  latter  would  not  make  the  ports  of  Eng- 
land prohibited  ports,  if  the  laws  which  created 
the  distinction,  had  done  it  away  by  opening  to  the 
citizens  of  the  United  States  the  ports  of  every  na- 
tion on  the  globe.  The  president's  power  could 
only  exist  while  such  a  state  of  things  continued  as 
suggested  the  necessity  of,  and  would  render,  an 
interference  on  his  part  proper  and  useful,  and  no 
longer. 

It  may  be,  and  has  been,  said  that  the  opinion 
here  expressed  is  at  variance  with  the  public  opi- 
nion on  tins  subject,  as  well  as  with  the  understand- 
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1816.      ing  of  the  collectors  and  some  other  officers  of  gso- 
^         vemment;  and  that  even  this  court  has,  at  its  pre- 
Bdward.     sent  term,  condemned  property  for  the  same  offence 
with  which  the  Edward  is  charged.     The  answer  to 
all  this  is,  that  the  condemnation  alluded  to  passed 
sub  silentio^  without  bringing  the  point  distinctly  to 
our  view,  and  is,  therefore,  no  precedent ;  and  that,  as 
to  public  opinion,  or  that  of  the  officers  of  govem- 
vent,  however  respectable  they  may  be,  it  can  fur- 
nish no  good  grouds  for  enforcing  so  heavy  a  penal- 
ty, unless,  on  investigation,  it  shall  appear  to  have 
been  correctly  formed.     It  was  also  urged  that  con- 
gress must  have  supposed  the  law  to  be  as  it  is  now 
contended  for  by  the  attorney-general,  or  they  would 
not  have  passed  the  3d  section  of  the  act  of  the  28th 
June,  1809,  when  there  was  no  state  of  things  to 
which  its  provisions  could  apply.     To  this  the  an- 
swer which  was  given  at  the  bar  is  satisfactory.     At 
the  time  of  the  bringing  in  of  that  bill^  the  embargo 
laws  were  still  in  force,  and  would  continue  so  until 
the  end  of  that  session.     Now,  as  it  could  not  then 
be  foreseen  that  the  bill  would  not  become  a  law 
until  the  last  day  of  the  session,  a  prohibition  not 
to  go  to  prohibited  ports  was  necessary,  but  be- 
came nugatr  ry  by  the  law  not  passing  until  the  time 
prescribed  fpr  the  extinction  of  the  whole  system. 

Upon  the  whole,  it  appears  to  me  clear,  that 
there  was  no  law  in  force  when  the  Edward  leA  Sa- 
Tannah  interdicting  her  from  going  to  any  foreign 
port  whatever,  or  requiring  from  her  owners  any 
bondLnot  to  go  to  such  port;  anjl,  under  this  per§iiR- 
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Mon,  I  hare  thought  it  a  duty  to  express  mj  dissent      1816. 
from  the  judgment  which  has  been  just  rendered.        ^^J^Hf^^ 

But  were  the  case  doubtful,  I  should  still  arrive  at     Edward, 
the  same  conclusion,  rather  than  execute  a  law  so 
excessively  penal,  about  whose  existence  and  mean- 
ing such  various  opinions  have  been  entertained. 

To  satisfy  ourselves  that  great  difficulties  must 
exist,  in  relation  to  this  law,  we  have  only  to  look 
at  the  progress  of  the  case  now  before  us.     The 
offence  with  which  the  Edward  is  charged  in  the 
information,  is  going,  without  giving  bond,  to  a  pro- 
hibited foreign  port     The  condemnation  in  the  cir- 
cuit court,  however,''proceeded  on  the  ground  of  all 
the  ports  of  Great  Britain  (to  one  of  which  it  wag 
alleged  she  was  going)  being  permitted  ports.     In 
the  very  able  argument  which  was  made  here  ib 
support  of  tlie  prosecution,,  it  was  attempted  to  be 
shown  that  Liverpool  was  not  a  permitted^  but  an 
interdicted^  port.     This  state  of  uncertainty,  which, 
it  would  seem,  could  hardly  exist  if  the  legislature 
had  expressed  themselves  witli  that  precision  and 
perspicuity  which  are  always  expected  in  criminal 
cases,  would,  with  me,  independent  of  my  own  con- 
victions  that  there   was  no  such  prohibiting  law, 
have  been  a  sufficient  reason  for  restoring  this  pro- 
perly to  the  claimants. 

Sentence  of  the  circuit  court  affirmed.* 

c  In  order  to  enable  Uie  reader  ders  in  council,  the  French  de- 

Uic  better  to  understand  this  case,  crees,  and  the  consequent  acts  of 

the  following  account  of  the  dates  the  United  States'  goTemmeot^ 

And  !9ub8tance  of  the  British  or*  has  been  subjoined*. 
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1616.           Cn  the  16th  of  Maj,  1806,  the  On  the  1st  of  March,  1809,  the 

v^Fi^^'^^     British  government  issued  an  order  embargo   was    remored,    and    a 

The         in  council,  declaring  the  coast  in-  non-intercourse  substituted  with 

Edward,      eluded   between   the    Elbe   and  both  France  and  England. 

Brest  in  a  state  of  blockade.  On  the  19th  of  April,  1809,  a  ne- 

On  the  2l8t  of  November,  1806,  gotiation  was  concluded  by  Mr. 

the  French  emperor   issued  his  Erskine,  in  consequenco  of  which 

Berlin  decree,  declaring  Great  the  trade  with  Great  Britain  was 

Britain  and  her  dependencies  in  a  renewed  on  the  10th  of  June, 

•tate  of  blockade.  On  the  36th  of  April,  1 809,  a  Bri- 

On  the  7tb  of  January,  1807,  the  tish  order  in  council  was  issued, 
British  government  issued  an  or-  modifying  the  former  blockade, 
der  in  council,  prohibiting  neutral  which  was  henceforth  to  be  con- 
ships  from  carrying  on  trade  from  fined  to  ports  under  the  govern- 
one  enemy's  port  to  another,  in-  ments  of  Holland  (as  far  north  as 
eluding  France  and  her  allies.  the  river  Ems)  and  France,  to- 

Onthe  11th  of  November,  1807,  gether  with  the  colonies  of  both, 

the  British  orders  in  council  were  and  all  ports  of  Italy  included  be* 

issued,  which  declared  the  conti-  tween  Orbi  telle  and  Pesaro. 

nental  ports  from  which  British  On  the  lOlh  of  August,  1809,;the 

ships  were  excluded  in  a  state  of  non-intercourse  with  Great  Bri* 

blockade,  (except  in  case  of  ships  tain  again  took  place,  in  conse- 

eleared  out  from  Great  Britain  quence  of  Mr.  Erskine's  arrange- 

whose  caigoes  had  paid  a  transit  ment  not  being  ratified, 

dnty,)  and  rendered  liable  to  con-  On  the  Ist  of  May,  1810,  the 

demnation  all  neutral  ships,  with  trade  with  both  Great  Britain  and 

their  cargoes,  trading  to  or  from  France  was  opened,  under  a  law 

the  ports  of  France,  or  her  allies,  of  congress,  that  whenever  either 

•ad  their  dependencies,  or  having  power  should  rescind  its  orders  or 

on  board  certificates  of  origin.  decrees,  the  president  should  is- 

On  the  7th  of  December,  1807,  the  sue  a  proclamation  to  that  efiTect ; 

French  emperor  issued  his  Milan  and  in  case  the  other  party  should 

decree,  declaring  that  any  neutral  not,  within  three  months,  equally 

flihips  which  should  have  touched  withdraw  its  orders  or  decrees, 

at  a  British  port,  or  paid  a  transit  that  the  non-4mpcrlation  ad  should 

duty  to  the  British  government,  or  go  into  efiect  with  respect  to  that 

submitted  to  be  searched  by  Bri-  power. 

tish  cruizers,  should  be  liable  to  On  the  2d  of  November,  1810, 

Qondemnation.  the  president  issued  his  prodama* 

On  the  32d  of  December,  1807,  tion,  declaring  the   Berlin  and 

the  American  embargo  tooK  place.  Milan  decrees  to  be  so  (ar  with- 
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drawn,  as  no  longer  to  tJSect  the  ships  into  AmeriGay  were  prohi-        1816* 

neutral  rights  of  America ;  and  bited.  ^^^V^^/ 

the  orden  in  council  not  being        On  tlie  4th  of  April,  1812,  an  Mutual  Ass. 

rescinded,  embai^  was  laid  in  the  United      Society. 

On  the  2d  of  February,  1811,  States,  and  on  the  18th  of  June  fol-  Watts' Exe* 

the  importation  of  British  goods,  lowing,  war  was  declared  against       enter* 

and    the    admission   of    British  Great  Britain. 


(LOCAL  LAW.) 

The  Mutual  Assurance  Society  v.  Watts' 

Executor. 

Under  the  6th  and  8th  sections  of  the  act  of  Assembly  of  Virginia,  of 
the  22d  of  December,  1794,  property  pledged  to  the  Mutual  Assu- 
rance Society,  &c.,  cootiaues  liable  for  assessments,  on  account  of 
Uie  losses  insured  against,  in  the  hands  of  a  bonajide  purchaser  with- 
out notice. 

A  mere  change  of  sovereignty  produces  no  change  in  the  state  of  rights 
existing  in  the  soil ;  and  the  cession  of  the  District  of  Columbia  to 
the  national  government  did  not  affect  the  lien  created  by  tlie  above 
act  on  real  property  situate  in  the  town  of  Alexandria,  though  the 
personal  character  or  liability  of  a  member  of  the  society  could  not 
be  thereby  forced  on  a  purchaser  of  such  property. 

Appeal  from  the  circuit  court  in  the  District  of  Co* 
lumbia  for  Alexandria  county.  The  cause  was  ar- 
gued by  Swcmn^  for  the  appellants,  and  by  Taylor 
and  Lee,  for  the  respondents. 

JoHNsoif,  J.,  delivered  the  opinion  of  the  courts  as  i^^^^  j^ 
IbUowB : 


^80 
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.1816.  This  is  a  bill  in  cliancery,  filed  by  the  complain- 

^^^^^•^^■^   ants,  to  charge  certain  premises,  in  the  possession  of 
Society      the  defendant,  situate  in  the  town  of  Alexandria,  with 
WatJ'  Exe-  *^®  payment  of  a  sum  of  money,  assessed  in  pursu- 
cutor.      ance  of  the  laws  establishing  the  Mutual  Assurance 
Society,  for  quotas  becoming  due  after  his  testator  ac- 
quired possession.     The  executor  has,  in  fact,  sold 
the  premises,  under  a  power  given  him  by  the  testa- 
.  tor,  but  the  money  remains  in  his  hands;  and  it  is  con- 
ceded that  the  sole  object  now  contended  for  is,  to 
charge  the  money  arising  from  the  sale  of  the  land 
in  question  with  tlie  assessment  to  which  it  is  con- 
tended that  the  land  was  liable.     The  insurance  was 
made  in  1799,  and  the  property  sold  to  the  defend- 
ant's testator  in  1807,  long  after  the  town  of  Alexan- 
dria ceased  to  be  subject  to  the  laws  of  Virginia.     It 
is  admitted  that  the  sale  was  made  without  notice  of 
this  incumbrance,  (if  it  was  one,)  and  the  quota  de- 
manded was  assessed  on  the  premises  for  a  loss 
which  happened  subsequent  to  the  transfer.     The 
points  made  in  the  case  ansc  out  of  the  construction 
of  the  6th  and  8th  sections  of  the  act  of  Virginia,  pass- 
ed the  22d  of  December,  1794.     The  6th  section  is 
in  these  words :  ^'  If  the  funds  should  not  be  sufficient^ 
a  repartition  among  the  whole  of  the  persons  insured 
shall  be  made,  and  each  shall  pay,  on  demand  of  the 
cashier,  his,  her,  or  their  share,  According  to  the  sum 
insured,  and  rate  of  hazard  at  which  the  building^ 
stands,  agreeably  to  the  rate  of  premium,  for  which 
purpose  it  is  hereby  declared  that  the  subscribers! 
as  soon  as  they  shall  insure  their  property  in  the 
Assurance  Society  aforesaid,  do  mutually,  for  them- 
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selved,  their  heirs,  executors,  admlnistratbrs  and  as^      1816. 
signs,  engage  their  property  insured  as  security,  and.  ,^J^^^C^ 
subject  the  same  to  be  sold,  if  necessary,  for  the  pay-     Societj 
ment  of  such  quotas.'^     And  the  8th  section  is  in  watti*  Eze^ 
these  words ;  "  To  the  end  that  purchasers  or  mort-      ®*^' 
gagees  of  any  property  insured,  by  virtue  of  this  actf 
may  not  become  losers  thereby,  the  subscriber  sell- 
ing, mortgaging,  or  otherwise  transferring  auch  pro- 
perty, shall,  at  the  time,  apprise  the  purchaser  or 
mortgagee  of  such  assurance ;  and  endorse  to  him 
or  them  the  policy  thereof.     And  in  every  case  of 
Buch  change  the  purchaser  or  mortgagee  shall  Imp 
considered  as  a  subscriber  in  the  room  of  the  orip 
^nal,  and  the  property  so  sold,  mortgaged,  or  ether- 
ise transferred,  shall  still  romain  liable  for  the  pay- 
xnent  of  the  quotas,  in  the  same  manner  as  if  the  righl 
tiiereof  had  remained  in  the  original  owner.** 

In  the  argument  two  points  were  made,  Ist.  That 
Jjroperty  pledged  to  the  society  remained  liable  for 
the  quotas  to  a  purchaser  without  notice.  2d.  That 
'the  purchaser,  by  the  purchase  of  such  property,  al- 
though without  notice,  became,  by  virtue  of  the  8th 
Section,  a  member  of  the  society,  and  liable,  in  all 
^^spects,  as  such* 

The  second  of  these  questions  is  now  withdrawn 
tirotn  the  consideration  of  this  court  by  an  agreement 
Entered  on  record.  And  it  must  be  admitted,  that 
Whatever  may  be  the  strict  construction  of  the  8th 
mectioq  and  its  operation  in  the  state  of  Virginia,  so 
Car  as  it  is  intended  to  force  on  the  purchaser  a  per- 
gonal character  or  liability,  it  could  have  no  operation 
iki  the  town  of  Alexandria,  at  the  date  of  this  trans« 

Volr^L  2  N 
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1816.  fen  The  laws  of  Virginia  had  then  ceased  to  be  th« 
^yr^[2^^  laws  of  Alexandria^  and  it  could  only  be  under  an 
spcietj  acfually  existing  law,  operating  at  the  time  of  the 
Watts' Eze-  transfer,  that  the  character  of  membership  io  the 
Virginia  company  would  be  forced  upon  the  pur* 
chaser.  This  is  not  one  of  those  cases  in  which 
tenure  attaches  to  an  individual  a  particular  charac- 
teristic or  obligation;  such  cases  arise  exdusivelj 
between  the  occupant  of  the  soil  and  the  soyereign^ 
which  presides  immediately  over  the  territory.  The 
transfer,  therefore,  of  the  district  of  Alexandria  to 
the  national  goremment,  put  an  end  to  the  operatioQ 
•f  the  8th  section,  so  far  as  it  operated  by  mere  force 
•f  law,  independent  of  his  own  consent,  to  fasten  on 
the  purchaser  the  characteristics  of  a  member.  But 
it  is  otherwise  with  regard  to  the  soiL  The  idea  is 
DOW  exploded  that  a  c  mere  change  of  sovereignty 
produced  any  change  in  the  state  of  rights  existing 
in  the  soil  In  this  respect  every  thing  remains  in 
the  actual  state,  whether  the  interest  was  acquired 
by  law,  under  a  grant,  or  by  individual  contract* 

We  consider  the  question,  then,  as  reduced  to  this : 
Does  property,  pledged  to  the  society,  continue 
liable  for  assessments  in  the  hands  of  a  bona  fide  pur- 
chaser without  notice,  notwithstanding  that  he  does 
not  become  a  member  by  the  transfer } 

Here  we  give  no  opinion  on  the  extent  or  meaning 
of  tile  words  "  property  insured,^  how  far  they  will 
eperate  to  charge  the  lands  on  which  buildings  stand* 
The  question  was  not  made  in  the  argument,  and  is 

•  TMt  6  CnmcA,  m.    Kon  v.  The  Mntml  AmruM  SmMT 
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probably  of  no  consequence  in  this  or  any  other  ease.      isia. 


We  only  notice  it,  in  order  that  such  a  construction 
may  not  be  supposed  admitted,  as  b  too  often  con*     8ooie^ 
eluded,  because  a  court  passes  over  a  question  mb  watii' 
3ikntio. 

Whatever  be  the  property  thus  pledged,  it  is  veiy 
clear  that  the  words  of  the  6th  section  are  abon^ 
dantly  sufficient  to  create  in  it  a  common  law  limit 
not  only  in  the  hands  of  the  original  subscriber,  bat 
by  express  words  in  those  of  his  assignee.  If  tho 
case  rested  here,  there  would  be  no  doubt  or  difficult 
ty ;  but  every  law,  and  every  contract,  must  be  ooo^ 
etrued  with  a  reference  to  the  subject  of  that  law  of 
contract,  and  which  it  is  designed  to  answer.  In  this 
view  we  readily  concede,  that  the  duration  of  the 
lien  qpuld  not  extend  beyond  the  duration  of  the  liap 
l»li^  of  the  subscriber  to  pay  the  premium ;  nor 
could  the  liability  of  the  subscriber  extend  beyond 
the  liability  of  the  company  to  indemnify  him.  Oo 
the  other  hand,  it  would  seem  that  as  long  as  the 
company  could  exact  of  the  subscriber  the  premiunif 
they  ought  to  be  held  liable  to  indemnify  him.  It 
will,  then,  be  conceded  that  the  liability  of  the  sub* 
ecriber,  and  of  the  company,  are  mutual,  correlativoi 
and  co-extensive,  and  it  remains  to  be  examined  how 
this  concession  affects  the  case. 

It  is  very  clear  that  there  are  but  three  ways  by 
which  a  subscriber  can-  cease  to  be  a  member; 
lat.  By  the  consumption  of  the  buildings  insured^ 
which  results  from  the  nature  of  the  contract 
2d.  By  complying  with  the  stipulations  of  the  9th 
article  of  the  rules  and  regulations  of  (he  society. 
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I81A  3dL  Bj  substituting  a  vendee  in  his  place,  in  confoi^ 
^Jj[^[^^|[^^  mity  with  the  8th  section  of  the  act  of  the  22d  De- 
Society  cember,  1794.  If,  then,  a  subscriber  has  not  become 
Watts*  £xi^  discharged  in  one  of  these  three  ways,  what  is  to 
^^*  prevent  the  society  from  pursuing  their  summary 
temedy  against  him?  They  are  not  bound  to  search 
for  his  vendee,  or  to  raise  the  money  by  a  sale  of 
the  property  pledged;  much  less  are  they  bound  tq 
prosecute  their  remedy  against  a  purchaser  whose 
name  is  unknown  to  them,  or  who  may  be  absent 
from  the  state,  or  from  the  United  States,  or  insolr 
vent,  or  protected,  at  the  time,  by  some  legal  privi- 
lege. Their  contract  is  with  the  original  subscri^ 
ber ;  their  rules  point  out  the  mode  in  which  he  is 
to  extricate  himself  from  this  liability,  and  if  he  has 
not  pursued  it,  what  defence  is  left  him  against  a 
suit  instituted  by  the  society?  The  court  cannot 
imagine  one  that  could  avail  him.  He  cannot  urge 
that  he  has  parted  with  the  property.  The  rule« 
point  out  to  him  the  conduct  that  he  is  tp  pursue  in 
that  event.  He  may  give  notice  to  the  vendee  of 
the  insurance,  and  tender  an  assio:nment  If  the  vea- 
dee  refuse  to  receive  it,  he  is  bound  to  remain  bu( 
$ix  weeks  longer  under  the  obligation  to  pay  hi^ 
quotas  and  indemnify  the  vendue,  at  th€i.end  of  whicl\ 
time  he  will  be  entitled  to  a  discharge,  qppn  giving 
due  poticc,  and  complying  with  thq  Qther  requisi- 
tions of  the  9th  section.  Nor  can  he  urge  that  he 
has  no  longer  any  interest  in  the  thing  insured;  this^ 
if  any  plea  at  all,  is  none  in  his  lips.  It  belongs  tq 
the  insurer  to  availliimself  of  it,  if  it  belongs  toanj. 
p)ie.    But  it  is  a  plea  not  true  m  fact ;  for  he  conti- 
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Hues  to  indemnify  his  yendee  against  the  quotas  that      1816. 
may  be  assessed,  which,  by  possibility,  may  reach  to  i^JjT^!^ 
the  value  of  the  whole  property  sold  or  insured ;      Societj 
and,  if  correct  in  principle  or  fact,  still  this  plea  Watu'Em 
could  not  avail  him,  since  it  is  in  consequence  of  his      ^'^^^- 
own  folly  or  laches  that  he  continues  liable  to  pay 
the  premium  of  insurance  for  another's  property. 
And  should  it  be  urged  that  this  would  be  convert-? 
ing  an  actual  insurance  into  a  wager  policy,  two 
answers  may  be  given  to  it,  either  of  which  is  suf- 
ficient; that  there  is  nothing  illegal  in  a  wager  policy, 
in  itself,  and  if  there  were,  it  is  no  objection  in  this 
case,  when  it  results  from  the  constitution  and  laws 
of  the  society. 

But  it  may  be  contended  that  the  insurer  is  dis- 
charged, and,  therefore,  the  liability  for  the  quotas 
ceases. 

It  is  unquestionably  true,  as  a  general  principle, 
that  where  an  insurer  runs  no  risk,  equity  does  not 
consider  him  entitled  to  a  premium ;  and,  although 
there  exist  some  reasons  in  the  policy  and  constitu- 
tion of  this  society  to  apply  it,  in  its  fullest  extent,  tq 
this  case,  yet,  to  give  the  argument  its  utmost 
weight,  we  are  disposed  to  concede  it  But  what 
has  occurred  in  this  case  to  discharge  the  underwri- 
ters from  their  contract?  The  subscriber  was  clear- 
ly not  discharged  from  his  liability  to  them,  and  this 
single  consideration  furnishes  a  strong  reascm  for 
holding  them  still  bound  under  their  contract  What 
has  the  subscriber  done  inconsistent  with  that  con- 
tract ?  The  only  act  he  can  be  charged  with,  is 
alienating,  without  endorsing,  the  poUcy.  But  aliena-. 
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1816.      tion  aloM  is  perfectly  consisteDt  with  the  contract 
MbtofltrAtt.  ^^^  ^^^  policy  issues  to  him  and  his  assigns;  and 
Society     80  far  from  interposing  any  obstruction  to  adienatioot 
Wttts'  Ex6«  proyision  is  made  for  that  very  case,  and  unlimited 
^^'^^      discretion  vested  in  the  subscriber  to  endorse  his 
policy  to  whom  he  pleases.    Nor  is  alienation,  with« 
out  endorsing  the  policy,  considered  in  any  more  o& 
fensive  light;  inasmuch  as  the  8th  section  which  en* 
forces  the  assignment,  declares  expressly,  that  it  is 
for  the  benefit  of  purchasers  and  mortgagees,  ^  to  the 
intent  that  they  may  not  become  losers  thereby.'* 
It  is  not  pretended  that  it  is  for  the  socie^'s  own  se* 
eurity ;  nor  do  they  ever  require  notice  to  be  givea 
them  in  case  of  such  transfer  of  the  policy*    As  to 
them,  therefore,  it  is  an  innocent  act,  and  we  se^ 
ho  ground  on  which  the  society  can  be  dischar* 
ged,  either  to  the  vendor  or  vendee— they  certainly 
remain  liable,  and  although  it  may  be  a  question  to 
which  of  them  equity  would  decree  the  money,  yet 
to  one  or  the  other  it  certainly  would  be  adjudged  ; 
but  it  is  not  material  to  this  argument  which,  as  it  ia 
a  question  between  the  vendor  and  vendee. 

If,  then,  the  case  presents  no  legal  ground  for  dis* 
chai^ng  either  insurer  or  insured  from  the  contract, 
and  the  lien  created  by  the  6th  section  be  commea* 
fiirate  with  the  liability  of  the  insured,  it  will  follow^ 
Aat  the  plaintiffs,  in  this  case,  ought  to  have  a  da« 
cree  in  their  favour. 

But  we  will  exaniine,  at  a  closer  view,  the  liabili- 
ty of  the  property  in  the  bands  of  the  vendee.  That 
he  is  not  liable  to  the  summary  remedy  is  evident 
ihmi  a  variety  of  considerations.    He  must,  tbe9i  be 
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brought  into  chancery  to  have  his  property  subject-      i«i«. 
ed  to  the  consequences  of  the  lien,  whenever  a  loss  Jj^^j^J^J^ 
happens  and  a  quota  ^is  assessed.    In  that  case,  his     Sooietj 
defence  will  always  be  just  what  it  is  in  this«*that  watto** 
he  purchased  without  notice.     But  this  was  never      ^*^ 
held  to  be  a  defence  to  a  bill  to  foreclose  a  mortgage, 
which  is  precisely  a  similar  case  to  this.    Nor  is  it 
any  better  defence  to  ui^  that  he  could  derive  nQ 
benefit  under  the  policy  in  case  of  a  loss ;  for  this  m 
precisely  the  same  defence,  a  Uttle  varied,  as  vHU 
be  seen  by  supposing  that  the  vendee  of  a  mort* 
gagor  should  plead,  to  a  bill  of  foreclosure,  that  tht 
money  borrowed  did  not  come  to  his  use.    But  hit 
case  is  not  as. good  as  that  of  the  vendee  of  thft 
mortgagor  in  the  case  supposed ;  for  the  8th  secticm 
makes  provision  for  his  relief.    That  section  8ay% 
*^  To  the  end  that  purchasers,  or  mortgagees,  of  any 
property  insured,  may  not  become  losers  thereby,** 
the  vendor  shall  give  them  notice,  and  endorse  the 
policy  over.    In  what  manner  shall  the  purchaser^ 
or  mortgagees,  become  losers,  unless  the  lien  is  to 
continue  on  the  property  in  their  hands  ?    If  the 
vendor  be  guilty  of  the  folly  of  paying  the  quotas; 
and  the  vendee  never  receives  notice  of  the  lieD« 
through  a  demand  from  the  society,  there  is  no  da^ 
mage  sustained.    If  he  should  be  assailed  with  such 
a  demand,  he  has  a  right  to  require  of  the  vendee  ail 
assignment  of  the  policy ;  and  as  there  existed  an  ori-* 
ginal  duty  to  make  such  an  assignment,  it  may  well 
be  held  to  operate,  nunc  pro  tunc^  and  carry  with  it 
all  the  benefits  of  an  original  assignmentr 


df^  «AS£S  IN  THE  SUPREME  COURT 

18i6i  But  it  is  contended,  that  the  8th  section  ezplainit 

^'^'^^'^    and  limits  the  6th  section  in  such  a  manner  as  to  re-« 

Society      Strict  the  duration  of  the  lien  in  the  hands  of  the 
Vfttts*  Eze-  v^i^dee  to  those  cases  only  in  which  the  transfer  of 

^J*^^*       the  policy  also  takes  place. 

This  consequence  cannot  be  logically  maintainedi 
The  ailment  is,  that  the  words  ^^  such  change,^ 
mean  only  a  change  of  the  property,  attended  with 
an  assignment  of  the  policy,  and  that  if  the  legisla- 
ture had  supposed  that  property  sold  would,  in  the 
hands  of  the  vendee,  remain  subject  to  the  lien,  they 
Would  not  expressly  have  subjected  it  in  such  a  case* 
But  this  section  will,  with  philological  correctneda^ 
admit  of  a  different  construction,  and  a  construction 
more  consistent  with  legal  principles,  inasmuch  as  it 
will  not  admit  of  an  implication  inconsistent  with  the 
preceding  section,  and  even  with  other  parts  of  thef 
i^ame  section.     Nor,  if  the  construction  on  which  this 
argument  is  founded  were  unavoidable,  would  the 
conclusion  follow  which  the  argument  asserts.     The 
question  is,  what  is  the  meaning  of  the  words  ^  in 
every  change^^'  in  tlie  section  under  consideration  ? 
The  solution  is  only  to  be  found  by  referring  to  the 
preceding  and  only  other  clause  of  the  same  section ; 
and  there  we  find,  that  a  general  provision  is  inevit- 
ably to  be  made  for  every  possible  change  of  sale  or 
purchase.     The  operation  of  the  clause  will,  then,  be 
only  to  confirm  and  support  the  general  words  of 
the  sixth  section,  and  if  it  left  any  doubt  with  fegard 
t(^  the  duration  of  the  lien  in  the  hands  of  the  vciAdeef 
to*  remove  those  doubts  by  express  provision.     This 
conistruction  is  also  the  most  consistent  with  the  re- 
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cital  in  the  first  clause  of  the  same  section,  which,  as      1816. 
has  been  before  observed,  with  another   view,  is  |^J^^JJ]^[J^1 
founded  altogether  on  the  idea  that  property  sold     Socic^ 
remained  pledged  to  the  society  in  the  hands  of  the  Watu'  ^jf0^ 
vendee,  whether  with  or  without  notice ;  as,  in  that      ** 
case  alone,  could  vendees,  or  mortgagees,  need  the 
protection  held  out  to  them  in  that  clause. 

But  if  a  different  construction  could  legally  be 
given  to  that  section,  so  as  to  restrict  the  words 
"  every  such  case,"  to  mean  those  cases  only  which 
were  attended  with  an  assignment  of  the  policy,  it 
would  not  follow  that  the  lien  ceased  its  operation 
in  all  others.  To  apply  to  tliis  case  the  maxim, 
cxpressio  miixis  est  excUisio  alterius^  would  be  a  glaring 
sophism.  For,  the  only  principle  on  which  such  a 
conclusion  could  be  founded  would  be,  that  the  i*e- 
petition  of  a  legal  provision,  included,  with  many 
others,  in  another  law,  produced  a  repeal  of  all  others 
by  necessary  implication.  Such  an  implication  may 
be  resorted  to,  in  order  to  determine  the  intention  of 
the  legislature  in  a  case  of  doubtful  import,  but  can- 
not operate  to  destroy  the  effect  of  clear  and  une- 
quivocal expressions.  An  obvious  and  unanswera-* 
ble  objection  to  giving  this  effect  to  this  clause,  is, 
that  it  puts  it  in  the  power  of  the  subscriber  to  exo- 
nerate the  property  from  tlie  lien  by  the  single  act  of 
sale,  not  even  sustaining  it  for  the  term  of  six  weeks 
after  the  notice  given  of  his  intention  to  withdi-aw ; 
an  effect  glaringly  inconsistent,  no  less  with  the  ex- 
press words  than  with  tlie  general  view  of  the  law 
on  this  subject  For  there  is  notliing  in  the  act 
which  obliges  the  vendee  to  accept  ao  assigDmeDt. 

Vox,.  I.  2  0 
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1816.      A  tender  to  him,  therefore,  cannot  subject  him  to 

'Jr^^^^J^J^  any  onerous  consequences.     He  does  no  more  than 

Society     what  he  may  lawfully  do.    If,  then,  the  lien  ceases, 

Watu'  Ere*  Unless  he  accepts  the  assignment,  and  it  is  legally  at 

®*^*      his  option  to  accept  or  refuse,  the  subscriber,  in 

having  the  right  to  sell  to  whom  he  pleases,  has  also 

the  duration  of  the  lien  submitted  to  his  will. 

Some  difficulty  has  also  existed  in  the  minds  of 
some  of  the  court  on  the  contingent  nature  of  this 
lien,  whether  the  lien  was  complete  to  all  purposes 
at  any  period  before  the  assessment  of  a  quota. 
But,  on  this  subject,  the  majority  are  of  opinion,  that, 
as  to  legal  incumbrancy,  or  duration  of  a  lien,  it 
makes  no  difference  whether  its  object  is  to  secure 
an  existing  debt,  or  a  contingent  indemm'ty.  In  the 
case  of  Black  et  al,  mortgagees  of  Gardner,  y.  Kraig 
&  Mitchell,  this  court  sustained  a  mortgage,  ^ven  to 
secure  an  endorser  against  notes  which  he  might  en- 
dorse, where  he  had  entered  into  no  stipulation  to 
endorse  for  the  mortgagor.  And,  in  the  case  of 
bonds  given  for  the  discharge  of  duties,  offices,  or 
annuities,  it  never  was  maintained  as  an  objection, 
that  the  object  of  the  lien  was  future,  contingent,  or 
uncertain.  In  this  case  the  mutual  stipulation  to  in- 
demnify each  other  against  losses  operates  as  a  pur* 
chase  of  the  lien,  and  places  the  parties  on  strong 
equitable  grounds  as  to  each  other. 

Some  cases  were  cited  in  the  argument  from  the 

^    reports  of  decisions  which  have  been  made  in  the 

Courts  of  Virginia.     This  court  uniformly  acts  under 

the  influence  of  a  desire  to  conform  its  decisions  to 

those  of  the  state  courts  on  thehr  local  laws ;  and 
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would  not  hesitate  to  pay  great  respect  to  those  dc«      ]8i6. 
cisions,  if  they  had  appeared  to  reach  the  question    ^^-^^v""^^ 
now  under  consideration.     But  they  are  persuaded     Society 
that  those  cases  do  not  come  up  to  the  present.     In  watu'  Ex€- 
the  case  of  Grecnhow  et  al  v.  Barton,  (I  Munf.  598.,)      ^"^^^^ 
it  is  true,  that  the  decision  of  the  district  cpurt,  which 
was  finally  confirmed,  was  in  favour  of  the  pur- 
chaser without  notice.     But  it  was  solely  on  the 
question,  whether  he  was  liable  to  the  summary  re* 
medy,  or,  in  other  words,  liable  generally,  as  a  mem- 
ber.    And  the  case  of  Anne  Byrd,  reported  in  the 
cases  of  the  general  court,  was  likewise  the  case  of 
a  motion  for  a  summary  judgment.     In  tlie  latter 
case,  the  court  went  much  further  In  charging  the 
vendee  than  this  court  is  called  upon  to  proceed  in 
the  present  case.     But  in  neither  of  those  cases  was 
a  bill  filed  to  charge  the  vendee,  as  in  the  present ; 
nor  was  the  question  brought  up  in  either  detached 
from  that  of  his  general  liability  as  a  member. 

The  decree  below  will  be  reversed,  and  a  decree 
ordered  to  be  entered  for  the  complainants. 

Livingston,  J.,  and  Story,  J.,  dissented. 

Decree  reversed. 
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WaJden 

V. 

^Cbe  Heirs  of 

Crate  (LOCAL  LAW.) 


Walden  V.  The  Heirs  op  Gratz. 

Under  the  Act  of  Assembly  of  Kentucky,  of  1798,  entitled,  ''An  Act 
concerning  champerty  and  maintenance,"  a  deed  will  paw  the  title 
to  lands,  notwithstanding  an  adverse  possession. 

The  statute  of  limitations  of  Kentucky,  does  not  differ  essentially  from 
the  English  statute  of  the  21st  James  L  c  1.,  and  is  to  be  construed 
as  that  statute,  and  all  other  acts  of  limitation  founded  apon  it,  bare 
been  construed.  The  whole  possession  must  be  taken  together; 
when  the  statute  has  once  begun  to  run  it  continues,  and  an  adverse 
possession  under  a  survey,  previous  to  its  being  carried  into  grant, 
may  be  connected  with  a  subsequent  possession* 

ERROR  to  the  circuit  court  for  the  district  of  Ken- 
tucky. This  was  an  action  of  ejectment  in  which 
the  defendants  in  error  were  the  lessors  of  the  plain- 
tiff in  the  court  below.  The  declaration  in  eject- 
ment was  returned  to  the  November  term  of  that 
court,  1813.  At  the  May  term,  I8I4,  the  suit  was 
abated  as  to  one  defendant ;  judgment  by  default  was 
entered  against  Joseph  Day,  another  defendant;  and 
the  defendants  were  admitted  to  defend  instead  of 
the  casual  ejector.  The  lessors 'of  the  plaintiff 
claimed  under  a  patent  issued  to  John  Craig,  in  No- 
Tember,  1784.  On  the  20th  of  April,  1791,  John 
Craig  conveyed  the  lands  mentioned  in  the  declara- 
tion, in  trust,  to  Robert  Johnson,  Elijah  Craig,  and 
the  survivor  of  them.  On  the  1 1  th  of  Februaiy, 
1813)  Robert  Johnson,   styling  himself  surviring 
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trustee,  conveyed  to  the  lessors  of  the  plaintiff.    The      isie. 
defendants  below,  now  plaintiffs  in  error,  claimed  ^*^^^*^^ 
under  a  patent  issued  to  John  Cobum  in  September,        y. 
179*5,  founded  on  a  survey  made  for  Benjamin  Ne-  ^tnte* 
therland   in  May,   1782.      John   Cobum,  claiming 
under  the  said  suryey,  entered  thereon  about  the 
year  1790,  and  dwelt  in  a  house  within  the  limits 
of  said  survey,  but  without  the  lines  of  Craig's  patent 
On  the  trial,  the  counsel  for  the  defendants  below 
moved  the  court  to  instruct  the  jury, 

1  st.  That  if  the  defendants,  and  those  under  whom 
they  claim',  were  in  the  actual  adverse  possession  of 
the  lands  in  question,  at  the  making  of  the  deed  by 
Craig's  trustee  to  the  lessors  of  the  plaintiff,  that 
deed  did  not  pass  such  title  as  would  enable  them  to 
recover  in  this  suit. 

2d.  That  if  the  defendants,  and  those  under  whom 
tliey  claim,  were  in  the  actual  adverse  possession  of 
llic  lands  in  question,  at  the  making  of  the  deed  by 
Craig's  trustee  to  the  lessors  of  the  plaintiff,  and  had 
Iield  such  adverse  possession  for  twenty  years  next 
before  said  time,  that  said  deed  did  not  pass  such  title 
as  would  enable  the  plaintiffs  to  recover  in  this  suit 

3d.  That  if  the  defendants,  and  those  under  whom 
they  claim,  have  had  possession  of  the  land  in  ques- 
tion, or  any  part  thereof,  for  twenty  years  next  be- 
fore the  commencement  of  this  suit,  that  the  plaintiff 
cannot  recover  the  lands  so  possessed  for  twenty 

years. 

On  the  two  first  points,  the  court  instructed  the 
jury  that,  according  to  the  principles  of  the  common 
law,  the  deed  from  Craig's  trustee  to  the  lessors  of 
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1816.  the  plaintiff,  would  not  pass  the  title  to  the  lessors  of 
"""^P^T^^  the  plaintiff;  but  that  under  the  operation  of  the  act 
V.  of  assembly  of  the  state  of  Kentucky,  of  179Q,  the 
Giatz.  ^^  ^^^^  ^^3  valid,  and  did  pass  the  title  to  the  les- 
sors of  the  plaintiffs,  notwithstanding  the  adverse 
possession  of  the  defendants.  The  court  refused  to 
give  the  last  instruction  applied  for,  but  did  instruct 
the  jury  that  if  Coburn  entered  upon  the  land  in  con* 
troversy,  under  the  survey  on  which  his  patent  was 
founded,  and  he,  and  those  holding  under  him,  held 
the  said  lands  for  twenty  years  and  upwards,  prior  to 
the  commencement  of  this  suit,  yet,  as  the  patent  to 
Coburn  did  not  issue  until  1795,  such  possession 
could  not  avail  the  defendants  claiming  under  the 
said  Coburn,  but  that  the  plaintiffs  could  recover,  notr 
withstanding  such  possession.  To  these  opinions 
and  instructions,  given  by  the  court,  the  counsel  for 
the  defendants  below  excepted,  and  the  cause  was 
brought  by  writ  of  error  into  this  court, 

Hardin^  for  the  plaintiff  in  error,  and  defendant  in 
ejectment.  1 .  No  person  out  of  possession  can^grant ; 
First,  because  at  common  law  there  must  be  livery 
of  seisin.  Secondly,  because  the  grantee  could  not 
purchase  a  mere  right  of  action.  Coburn  was  ia 
possession  adversely  ;  therefore,  the  deed  from  Craig's 
trustee  to  the  lessors  of  the  plaintiffs  was  void.  2. 
The  limitation  of  twenty  year's  possession  by  the 
defendant  before  notice  of  the  ejectment  was  a  com- 
plete bar.  3.  The  deed  of  trust  was  jom/,  and  it  was 
incumbent  upon  the  plaintiff  to  prove  that  one  of  the 
trustees  was  dead*    The  recital  in  the  deed  of  coor 
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veyance  that  E.  Craig  was  dead,  was  no  sufficient      isia. 
evidence  of  that  fact,  except  as  between  the  grantor   ^J^^j^^ 
and  ffrantee.     4.  There  is  error  in  the  judgment  by        r. 
default  against  Day.  ^  Oimtz. 

Hughes  and  Talbot^  contra.  1.  Before  the  act  of 
1798,  "  concerning  champerty  and  maintenance,'' 
no  title  could  pass  without  an  actual  possession  of 
the  grantor;  but  this  statute  has  abrogated  the 
common  law  in  that  particular.  But,  in  fact,  Cobum 
was  not  in  possession  adversely^  and  a  grant  from  the 
commonwealth  of  vacant  lands,  gives  the  patentee  a 
right  to  convey.  2.  A  person  leaving  it  equivocal 
what  his  possession  was,  cannot  have  an  instruction 
in  his  favour.  It  does  not  appear  what  part  the  de- 
fendant possessed,  nor  was  the  instruction  asked  under 
an  adverse  possession.  Twenty  years'  possession 
was  no  bar :  the  local  courts  adhere  to  the  English 
principle,  that  when  the  statute  has  once  begun  to 
run,  it  continues ;  but  the  act  of  assembly  differs 
materially  from  the  English  act  of  21  James  I.  c.  1.; 
and,  after  the  statute  has  begun  to  run,  it  stops  if 
the  title  passes  to  a  person  under  any  legal  disabili- 
ty, and  recommences  after  the  disability  is  removed. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  March  iftth. 
court,  and,  after  stating  the  facts,  proceeded  as  fol- 
lows: 

The  act  of  assembly,  on  which  the  opinion  of  the 
court  below,  on  the  first  question,  was  given,  is  en- 
titled, "  An  act  concerning  champerty  and  mainte- 
nance."   It  enactSi  ^^  that  no  person  purchasing,  or 


296  CASES  IN  THE  SUPREME  COURT 

1816.  procuring  an  interest  in  any  legal  or  equitable  claitu 
^■^^''^"^^  to'land  held,  &c.,  shall  be  precluded  from  prosecu- 
y,  ting  or  defending  said  claim,  under  such  purchase  or 
Grater*^  Contract ;  neither  shall  any  suit,  or  suits,  brought  to 
establish  such  purchase,  or  make  good  the  title  to 
such  claim,  be  considered  as  coming  within  the  pro- 
visions, either  at  common  law  or  by  statute,  against 
champerty  or  maintenance,^'  &c.  This  court  is  of 
opinion,  that  this  statute  enabled  the  lessors  of  the 
plaintiff  to  maintain  a  suit  in  their  own  name  for  the 
lands  conveyed  to  them,  and  that  there  is  no  error 
in  this  instruction  of  the  circuit  court 

On  the  third  question  the  circuit  court  instructed 
the  jury  that  an  adverse  possession  under  a  survey, 
previous  to  its  being  carried  into  grant,  could  not  be 
connected  with  a  subsequent  possession,  but  that  the 
computation  must  commence  from  the  date  of  the 
patent.  In  giving  this  opinion,  the  court  unquestion- 
ably erred.  No  principle  can  be  better  settled  than 
that  the  whole  possession  must  be  taken  together. 

The  counsel  for  the  defendants  in  error  have 
endeavoured  to  sustain  this  opinion  by  a  construc- 
tion of  the  statute  of  limitations  of  Kentucky. 
They  contend,  that  after  the  statute  has  begun  to 
run,  it  stops,  if  the  title  passes  to  a  person  under  a^y 
legal  disability,  and  recommences  after  such  disabili- 
ty shall  be  removed.  This  construction,  in  the  o[m- 
nion  of  this  court,  is  not  justified  by  the  words  of  the 
statute.  Its  language  does  not  vary  essentially  from 
the  language  of  the  statute  of  James,  the  construc- 
tion of  which  has  been  well  settled ;  and  it  is  to  be 
qonstrued  as  that  statute,  and  all  other  acts  of  limn 
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tation  founded  on  it,  have  been  construed.     This      1816. 
court  is,  therefore,  of  opinion,  that  there  is  error  in   ^^fTtt^^ 
the  instruction  giren  by  the  circuit  court  to  the  jury        ▼. 
on  the  third  prayer  of  the  plaintiff  in  error.'  *  Offtts. 

It  has  been  contended  by  the  couQsel  for  the  plain* 
tiff,  that  there  is  also  error  in  the  judgment  rendered 
against  Joseph  Day  by  default ;  but  of  his  case  the 
court  can  take  no  notice,  as  he  is  not  one  of  the 
plaintiffs  in  error,  and  the  judgment  rendered 
against  him  is  not  before  us.  The  judgment  must 
be  reversed  for  error  in  the  directions  of  the  court 
to  the  jury  on  tlie  third  point,  on  which  instructions 
were  given. 

Judgment.  This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record,  from  the  circuit  court  for  the 
district  of  Kentucky,  and  was  argued  by  counsel.  On 
consideration  whereof  this  court  is  of  opinion,  that 
there  is  error  in  the  proceedings  and  judgment  of  the 
circuit  court  in  this,  that  the  judge  thereof  directed 
the  jury  that  the  tenants  in  possession  could  not  con- 
nect their  adverse  possession  previous  to  the  date  of 
the  patent  under  which  they  claimed  with  their  ad- 
verse possession  subsequent  thereto,  but  in  the 
length  of  time  which  would  bar  the  action  could 
compute  that  only  which  had  passed  subsequent  to 
the  emanation  of  their  grant  Wherefore,  it  is  con- 
sidered by  the  court,  that  the  judgment  of  the  cir? 

a  Vide  4  T.  B.  300.    Doe,  ex  dem.  DurooM,  7.  Jonest 
\op.  I.  «  P 
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1816.      cult  court  be  reversed  and  annulled,  and  that  the 
cause  be  remanded  to  the  circuit  court,  with  direc- 


Harrison,    tions  to  award  a  new  trial  tlierein. 


Judgment  reversed. 


*^ 


(PRIZE.) 

The  Harrison. — Herbert,  Claimant* 

ft  the  national  character  of  property,  captured  and  brought  in  far 
adjudication,  appears  ambig'uous  or  neutral,  and  no  claim  is  inter- 
posed, the  cause  is  postponed  for  a  year  and  a  day  after  the  prize 
proceedings  are  commenced ;  and  if  no  claimant  appears  withia 
that  time,  the  property  is  condemned  to  the  captors. 

lb  prize  causes  this  court  has  an  appellate  jurisdiction  only,  and  a 
claim  cannot  for  the  first  time  be  interposed  here ;  but  where  the 
court  below  had  proceeded  to  adjudication  before  the  above  period 
had  elapsed,  the  cause  was  remanded  to  that  court,  with  direction* 
to  allow  a  claim  to  be  filed  therein,  and  the  libel  to  be  amend- 
ed, &c. 

Appeal  from  the  circuit  court  for  the  district  of 
Maryland.  The  libel  filed  bj  the  captors,  in  thi^ 
case,  in  the  district  court,  alleged,  that  the  goods  for 
which  condemnation  was  sought,  were  captured  and 
taken  out  of  a  Spanish  vessel.  No  claim  was  filed 
for  the  goods  in  either  of  the  courts  below.  But, 
upon  the  hearing,  the  district  court  dismissed  the 
libel,  upon  the  ground,  that  the  property,  to  whom- 
soever belonging,  was  protected  by  the  15th  article 


OP  THE  UNITED  STATES.  2fgj|f 

of  the  treaty  of  1795  with  Spain,  by  which,  free      ijfie. 
ships  make  free  goods ;  and  ihis  decree  was  affirm-    ""^^^^^^^ 
ed,  upon  the  same  principle,  in  the  circuit  court  The    Htrroon. 
captors  brought  the  cause,  by  appeal,  to  this  court ; 
and  a  motion  was  made  by  Winder^  in  behalf  of  EI17 
Herbert,  an  asserted  claimant,  to  be  admitted  to  file 
a  claim  in  this  court 

Story,  J.,  delivered  the  opinion  of  the  court  Match  l9(k 

We  have  considered  this  question  with  a  view  to 
the  general  rules  of  practice.     Whenever  a  prize  is 
broii:;ht  to  adjudication  in  the  admiralty,  if,  upon  the 
hearing  of  the  cause  upon  the  ship's  papers,  and  the 
evidence  taken  in  preparatory,  the  property  appean 
to  belong  to  enemies,  it  is  immediately  condemned. 
If  its  national  character  appear  doubtful,  or  even. 
neutral,  and  no  claim  is  interposed,  the  court  do  no| 
proceed  to  a  final  decree,  but  the  cause  is  postponed, 
with  a  view  to  enable  any  person,  having  title,  to  as- 
sert it,  within  a  reasonable  time,  before  the  court 
This  reasonable  time  has  been,  by  the  general  usage 
of  nations,  fixed  to  a  year  and  a  day  after  the  insti- 
tution of  the  prize  proceedings ;  and  if  no  claim  be 
interposed  within  that  period,  the  property  is  deem- 
ed to  be  abandoned,  and  is  condemned  to  the  cap- 
tors for  contumacy  and  default  of  the  supposed  own- 
er.    In  the   present  case  the  prescribed  period  had 
not  elapsed  at  the  time  when  the  district  court  pro- 
ceeded to  decree  a  dismissal  of  the  libel.     A  claim 
cannot,  by  the  practice  of  this  court,  be  for  the  first 
time  interposed  here.     In  prize  causes  this  court  can 
exercise  only  an  appellate  jurisdiction,  and  betweee 
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1816.  parties  who  have  litigated  in  the  court  below.  We 
are  all,  therefore,  of  opinion  that  this  cause  ought  to 
be  remanded  to  the  circuit  court,  with  directions  to 
allow  the  claim  to  be  filed  in  that  court ;  and,  also, 
to  allow  the  libel  to  be  amended  so  as  to  conform  to 
the  general  allegation  of  prize,  and  enable  the  cap- 
tors to  obtain  condemnation  of  the  property,  if  the 
asserted  claim  shall  not  be  sustained,  and  the  proper- 
ty shall  not  appear  entitled  to  the  protection  of  the 
Spanish  treaty. 

Case  remanded/ 


a  Vide  Appxndxx,  note  II. 


(COMMON  LAW,) 

Harden  v.  Fisher  et  au  ^ 

Under  the  9th  article  of  the  treaty  of  1794,  between  the  United  States 
and  Great  Britain^  by  which  it  is  provided  that  British  subjecta, 
holding  lands  in  the  United  States,  and  their  heirs*  so  far  as  respects 
those  lands,  and  the  remedies  incident  thereto,  should  not  be  con- 
sidered as  aliens ;  the  parties  mnst  show  that  the  title  to  the  land 
for  which  the  suit  was  commenced  was  in  them,  or  their  ancestors, 
at  the  time  the  treaty  was  made. 

Error  to  the  circuit  court  for  the  district  of  New- 
York.  This  case  was  argued,  with  great  learning 
and  ability,  by  Hoffman^  for  the  plaintiff  in  errort 

and  defendant  in  ejectment,  and  by  Stockton^  for  the 
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defendants  In  error,  and  plaintifis  in  ejectment.  But,  181ft. 
as  the  court  gave  no  judgment  upon  the  points  dis-  HmitieD 
cussed,  the  argument  has  been  omitted.  wkLu 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  Hawk  iwii^ 
court. 

This  is  an  action  of  ejectment,  brought  hj  the  de- 
fendants in  error,  in  the  circuit  court  for  the  district 
of  New- York,  to  recover  certain  lands,  which  they 
claim  as  the  heirs  of  Donald  Fisher,  deceased.     A 
special  verdict  was  found  in  the  case,  which  shows  that 
Donald  Fisher  was  a  British  subject,  residing  in  the 
^itj  of  New-York,  and  departed  this  life  in  the  year 
1798,  leaving  the  lessors  of  the  plaintiffs  in  eject- 
'snent  his  heirs  at  law,  who  are,  also,  British  subjects. 
*rhe  plaintiffs,  being  thus  found  to  be  British  sub- 
jects, are  incapable  of  maintaining  an  action  for  real 
estate  in  the  state  of  New-York,  unless  they  are  en- 
abled to  do  so  by  the  9th  article  of  the  treaty  be- 
tween the  United  States  and  Great  Britain,  made  in 
the  year  1794,  which  provides  that  British  subjects, 
lolding  lands  in  the  United  States,  and  their  heirs^ 
%o  far  as  respects  those  lands,  and  the  legal  remo- 
ves incident  thereto,  should  not  be  considered  as 
aliens.     To  avail  themselves  of  this  treaty,  the  les- 
sors of  the  plaintiff  below  must  show  that  their  an- 
cestors held  the  lands  for  which  this  suit  was  insti- 
tuted, at  the  time  when  it  was  made.     The  court 
does  not  mean  to  say  that  they  must  show  a  seisin 
in  fact,  or  an  actual  possession  of  the  land,  but  that 
the  title  was  in  him  at  the  time.    This  must  be 
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1815.  shown  in  order  to  bring  the  case  within  the  protec- 
tion afibrdied  by  the  treaty. 

The  jurors  find  that  Donald  Fisher  was,  on  the 

*'"**"'•  1st  day  of  January,  in  the  year  1777,  seised  in  his 
demesne,  as  of  fee,  of  the  lands  ahd  tenements  in  the 
declaration  mentioned,  and  was  in  the  actual  posses* 
sion  thereof,  and  continued  so  seised  and  possessed, 
until  the  rendering  the  judgment  herein  after  men*^ 
tioned. 

On  the  17th  day  of  April,  in"  the  year  1780,  the 
grand  jury,  for  the  county  of  Charlotte,  in  the  state 
of  New- York,  found  an  indictment,  stating  that  Don^ 
aid  Fisher  (who  is  the  ancestor  under  whom  the 
lessors  of  the  plaintiffs  claim)  did,  on  the  14th  day 
of  July,  in  the  year  17^7,  voluntarily,  with  force  and 
arms,  adhere  to  the  enemies  of  the  state.  The  re- 
cord proceeds  to  state,  that ''  the  said  Donald  Fisher 
having,  according  to  the  form  of  the  act  of  the  Le- 
gislature, entitled  ^  an  act  for  the  forfeiture  and  sale 
of  the  estates  of  persons  who  have  adhered  to  the 
enemies  of  the  state,^  &c.  been  notified  to  appear 
and  traverse  the  said  indictment,  and  not  having 
appeared  and  traversed  within  the  time,  and  in  the 
manner  in  and  by  the  said  act  limited  and  required, 
it  is,  therefore,  considered  that  the  said  Donald 
Fisher  do  forfeit  all  and  singular  the  estate,  botti  real 
and  personal,  whether  in  possession,  reversion,  or  re- 
mainder, had  or  claimed  by  him  in  this  state/^  This 
judgment  was  signed  on  the  29th  day  of  December, 
1783,  and  is  the  judgment  referred  to  in  the  special 
verdict,  as  herein  before  mentioned.  Under  these 
proceedings  the  lands  in  the  declaration  mentioned 
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were  sold,  and  the  defendants,  in  the  court  beIoW|      1816. 
hold  under  that  sale. 

There  are  other  pointp  raised  in  the  special  ver- 
jdict,  and  urged  bj  counsel ;  but  it  will  be  unneeessa- 
rv  to  notice  them,  and  the  court  does  not  mean  to 
giye  any  opinion  on  them.  The  court  gave  judg- 
ment for  the  plaintiffs  below,  and  that  Judgment  it 
now  before  this  court  on  a  writ  of  error. 

It  is  contended  bj  the  defendants  in  error  that 
this  judgment  haying  been  rendered  subsequent  to 
the  treaty  of  peace  of  1783,  and  in  direct  repug- 
nance thereto,  is  not  merely  voidable,  but  absolutely 
Toid.  By  the  plaintiffs  it  is  alleged  to  be  voidable 
only. 

This  court  cannot  now  decide  that  question.  The 
verdict  does  not  find  that  Donald  Fisher  held  his 
title  until  the  treaty  of  1794  was  made,  and  although 
nothing  is  found  to  show  that  he  has  parted  with  it, 
yet  the  court  cannot  presume  that  he  did  not  part 
with  it.  The  verdict  ought  to  have  shown  that, the 
title  was  in  Donald  Fisher  when  the  treaty  was  made, 
and  continued  in  him  to  the  time  of  his  death.  For 
this  essential  defect,  the  verdict  is  too  imperfect  to 
enable  the  court  to  decide  on  the  case.  The  judg- 
ment of  the  circuit  court  must,  therefore,  be  rever- 
sed, and  the  cause  remanded  to  that  court,  with  di- 
ssections to  award  a  venire  facias  de  novo. 

Judgment.  This  cause  came  on  to  be  heard  on 
<he  transcript  of  the  record  of  the  circuit  court  for 
^e  district  of  New-York,  and  was  argued  by  coun- 
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1816.  tel ;  all  which  being  considered,  this  court  is  of  opi- 
nion that  there  is  error  in  the  judgment  of  the  cir- 
cuit court  for  the  district  of  New- York,  in  this,  that 
the  said  court  ought  not  to  have  rendered  judgment 
on  the  said  verdict  in  favour  of  the  plaintiffs  in  eject- 
ment, because  it  does  not  appear  certainly,  in  the 
8aid  verdict,  that  the  ancestor,  under  whom  thej 
claim,  held  in  law,  or  in  fact,  the  lands  mentioned  in 
the  declaration,  when  the  treaty  of  1794,  between 
the  United  States  and  Great  Britain,  was  made ; 
therefore,  it  is  considered  by  this  court,  that  the 
said  judgment  be  reversed,  and  annulled,  and  that 
the  cause  be  remanded  to  the  circuit  court,  for  the 
district  of  New-York,  with  directions  to  award  a  re- 
nire  facias  de  novo. 

Judgment  reversed.* 

a  Vide  1 1  Jolins,  Rep.  418.    Jackson  t.  Decker. 


^^>' 


(CONSTITUTIONAL  LAW.) 

*      

Martin,  Heir  at  law  and  devisee  o/"  Fairfax,  v.  Hun- 
ter's Lessee. 


Tho  appellate  jorisdictioa  of  Uie  supreme  court  of  the  United  Stales 
extends  to  a  final  judgment  or  decree  in  any  suit  in  the  highest  court 
•f  law  or  equity  of  a  state ;  where  is  drawn  in  questioD  the  mliditf 
•f  a  treaty,  or  statute  of,  or  an  authority  exercised  under,  the  Utt-> 
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ted  States,  and  the  decision  is  ag^nst  their  validity ;  or  where  is 
drawn  in  question  the  validity  of  a  statute  of,  or  an  authority  exer- 
cised under,  any  state,  on  the  ground  of  their  beirtg^  repugnant  to  the 
constitution,  treaties,  or  laws  of  the  United  States,  and  the  decision 
ii  in  favour  of  such  their  validity ;  or  the  construction  of  a  treaty,  or 
statute  of,  or  commission  held  under,  the  United  States,  and  the 
decision  is  against  the  title,  right,  privilege,  or  exemption  specially 
set  up  or  claimed,  by  either  party,  under  such  clause  of  the  constita* 
tioD,  treaty,  statute  or  commission. 

Such  judgment  or  decree  may  he  reexamined  by  writ  of  error  in  the 
same  manner  as  if  rendered  in  a  circuit  cotirt. 

If  the  cause  has  been  once  remanded  before,  and  the  state  court  de- 
cline or  refuse  to  carry  into  effect  the  mandate  of  the  supreme  court 
tliereon,  this  court  will  proceed  to  a  final  decision  of  the  same,  and 
award  execution  thereon. 

If  the  validity  or  construction  of  a  treaty  of  the  United  States  is  drawn 
in  question,  and  the  decision  is  against  its  validity,  or  the  title  spe^ 
cially  set  up  by  either  party,  under  the  treaty,  this  court  has  juris- 
diction to  ascertain  that  title  and  determine  its  legal  validity,  and 
is  not  confined  to  the  abstract  construction  of  the  treaty  itself. 

The  return  of  a  copy  of  the  record,  under  the  seal  of  the  court,  certified 
by  the  clerk,  and  annexed  to  the  writ  of  error,  is  a  sufficient  return 
in  such  a  case. 

It  need  not  appear  that  the  judge  who  granted  the  writ  of  error  did, 
upon  issuing  the  citation,  take  a  bond,  as  required  by  the  22d  section 
of  the  judiciary  act.  That  provision  is  merely  directory  to  the 
judge,  and  the  presumption  of  law  is,  until  the  contrary  appears,  that 
every  judge  who  signs  a  citation  has  obeyed  the  injunctions  of  the 
act. 


1816. 


Martin 
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This  was  a  writ  of  error  to  the  court  of  appeals 
of  the  state  of  Virginia,  founded  upon  the  refusal  of 
that  court  to  obey  the  mandate  of  this  court,  requir- 
ing the  judgment  rendered  in  this  same  cause,  at 
February  term,  1813,  to  be  carried  into  due  execu- 
tion. The  following  is  the  judgment  of  the  court  of 
appeals,  rendered  on  the  mandate :  ^  The  court  is 
unanimously  of  opinion  that  the  appellate  power  of 
the  supreme  court  of  the  United  States  does  ii#t 
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1810.  ext^d  to  this  court  under  a  sound  construction  of 
the  constitution  of  the  United  States ;  that  so  much 
of  the  25  th  section  of  the  act  of  congress,  to  establish 
the  judicial  courts  of  the  United  States,  as  extends 
the  appellate  jurisdiction  of  the  supreme  court  to  this 
court,  is  not  in  pursuance  of  the  constitution  of  the 
United  States.  That  the  writ  of  error  in  this  cause 
was  improvidently  allowed  under  the  authority  of 
that  act ;  that  the  proceedings  thereon  in  the  supreme 
court  were  coram  nonjudice  in  relation  to  this  courtt 
and  that  obedience  to  its  mandate  be  declined  by  the 

court.'' 

The  original  suit  was  an  action  of  ejectment, 
brought  by  the  defendant  in  error,  in  one  of  the  dis- 
trict courts  of  Virginia,  holden  at  Winchester,  for 
the  recovery  of  a  parcel  of  land,  situate  within  that 
tract,  called  the  northern  neck  of  Virginia,  and 
part  and  parcel  thereof  A  declaration  in  eject* 
ment  was  served  (April,  1791)  on  the  tenants  in 
possession ;  whereupon  Denny  Fairfax,  (late  Denny 
Martin,)  a  British  subject,  holding  the  land  in  ques- 
tion, under  the  devise  of  the  late  Thomas  Lord  Fair- 
fax, was  admitted  to  defend  the  suit,  and  plead  the 
general  issue,  upon  the  usual  terms  of  confessing 
lease,  entry,  and  ouster,  &c.,  and  agreeing  to  insist,  at 
the  trial,  on  the  title  only,  &c.  The  facts  being 
settled  in  the  form  of  a  case  agreed  to  be  taken  and 
considered  as  a  special  verdict,  the  court,  on  cod« 
sideration  thereof,  gave  judgment  (24th  of  Aprils 
1794)  in  favour  of  the  defendant  in  ejectment. 
From  that  judgment  the  plaintiff  in  ejectmefit  (now 
defendant  in  error)  appealed  to  the  court  of  appeals^ 
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being  the  highest  court  of  law  of  Virginia*    At  April      1816. 
term,  1810,  the  court  of  appeals  reversed  the  judg- 
ment of  the  district  court,  and  gave  judgment  for  the 
then  appellant,  now  defendant  in  error,  and  there- 
upon the  case  was  removed  into  this  court* 

State  of  the  facts  as  settled  by  the  case  agreed. 

1st  The  title  of  the  late  Lord  Fairfax  to  all  that 
entire  territory  and  tract  of  land,  called  the  Northern 
Neck  of  Virginia,  the  nature  of  his  estate  in  the  same,  as 
he  inherited  it,  and  the  purport  of  the  several  charters 
and  grants  from  the  kings  Charles  II.  and  James  U^ 
under  which  his  ancestor  held,  are  agreed  to  be  truly 
recited  in  an  act  of  the  assembly  of  Virginia,  passed 
in  the  year  1736,  [Vide  Rev.  Code,  v.  1.  ch.  3.  p.  5.] 
^  For  the  confirming  and  better  securing  the  tides  to 
lands  in  the  Northern  Neck,  held  under  the  Rt  Hon. 
Thomas  Lord  Fairfax,''  6ic. 

From  the  recitals  of  the  act,  it  appears  that  tbm 
first  letters  patent  (1  Car.  II.)  granting  the  land  in 
question  to  Ralph  Lord  Hopton  and  others,  being 
surrendered,  in  order  to  have  the  grant  renewed,  with 
alterations,  the  Earl  of  St.  Albans  and  others  (partly 
survivors  of,  and  partly  purchasers  under,  the  first 
patentees)  obtained  new  letters  patent  (2  Car.  II.) 
for  the  same  land  and  appurtenances,  and  by  the 
same  description,  but  with  additional  privileges  and 
reservations,  &c. 

The  estate  granted  is  described  to  be,  ♦'  jiU  that 
mttre  tracts  territory^  or  parcel  of  land^  situate^  ^c,  and 
bounded  6y,  and  within  the  heads  o/*,  the  rivers  TappOff 
hannock^  &re^  together  mth  the  rivers  themsehes^  and  aU 
the  islands^  ^c,  and  all  woods j  underwoods^  timber^  icc.^ 
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1816.       mines  of  gold  and  silver^  lemU  iin^  ^"c.^  cmd  quarries  of 

^'^^'^^    stone  and  coal^  &cc.^  to  have^  hold^  and  enjoy  the  said  tract 

V.         ofkind^  Sfc.  to  the  said  [patentees^  their  heirs  and  assigns 

^[^JJJJ^*    for  ever,  to  their  only  use  and  behoof  and  to  no  other 

use^  intent^  or  purpose  whatsoever.'^'* 

There  is  reserved  to  the  crown  the  annual  rent 
of  6/,  13^.  4rf.  ^''inlieu  of  all  services  and  demands 
whatsoever ;"  also  one-dfth  part  of  all  gold,  and  ono- 
tenth  part  of  all  silver  mines. 

To  the  absolute  title  and  seisin  in  fee  of  the  land 

■ 

and  its  appurtenance,  and  the  beneficial  use  and  en- 
joyment of  the  same,  assured  to  the  patentees,  as 
tenants  in  capite^  by  the  most  direct  and  abundant 
terms  of  conveyancing,  there  are  superadded  certain 
collateral  ppwers  of  baronial  dominion;  reserving, 
however,  to  the  governor,  council  and  assembly  of 
Virginia,  the  exclusive  authority  in  all  the  military 
concerns  of  the  granted  territoiy,  and  the  power  to 
impose  taxeg  on  the  persons  and  property. of  ita  inr^ 
habitants  for  the  public  and  common  defence  of  the 
colony,  as  well  as  a  general  jurisdiction  over  the  pa- 
tentees, tlieir  heirs  and  assigns,  and  all  other  inha-i 
bitants  of  the  said  territory. 

In  the  enumeration  of  privileges  specifically  grant- 
ed to  the  patentees,  their  heirs  and  assigns,  is  that 
""^ freely  ami  witlwut  molestation  of  the  king^  to  give^ 
grants  or  by  atiy  tvays  or  means^  sell  or  alien  all  and  w*- 
gtdar  the  granted  premises^  and  every  part  and  parcel 
thereof  to  any  person  or  persons  being  udlUng  to  cofUract 
for^  or  buy^  the  sameJ*^ 

There  is  also  a  condition  to  avoid  the  grant,  as  to 
so  much  of  the  granted  premises  as  should  pot  be 
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possessed,  inhabited,  or  planted,  by  the  means  or      1816. 
procurement  of  the  patentees,  their  heirs  or  assigns, 
in  the  space  of  21  jears. 

The  third  and  last  of  the  letters  patent  referred 
to,  (4  Jac.  II.,)  after  reciting  a  sale  and  conveyance 
of  the  granted  premises  by  the  former  patentees,  to 
Thomas  Lord  Culpepper,  "  ivho  was  thereby  become 
sole  oumer  and  proprietor  thereof^  in  fee  simph^^  pro- 
ceeds to  confirm  the  same  to  Lord  Culpepper,  in  fee 
simple,  and  to  release  him  from  the  said  condition, 
for  having  the  lands  inhabited  or  planted  as  afore- 
said. 

The  said  act  of  assembly  then  recites,  that  Tho- 
mas Lord  Fairfax,  heir  at  law  of  Lord  Culpepper, 
had  become  "  sole  proprietor  of  the  said  territory^ 
with  the  appurtenances^  and  the  above^redted  letters 
patent^ 

By  another  act  of  assembly,  passed  in  the  year 
1748,  (JRev.  Code^  v.  1.  ch.  4.  p.  10.,)  certain  grants 
from  the  crown,  made  while  the  exact  boundaries  of 
the  Northern  Neck  were  doubtful,  for  lands  which 
proved  to  be  within  those  boundaries,  as  then  recently 
settled  and  determined,  were,  with  the  express  consent 
of  Lord  Fairfax,  confirmed  to  the  grantees ;  to  be 
held,  nevertheless,  of  him,  and  all  the  rents,  services, 
profits,  and  emoluments,  (reserved  by  such  grants,) 
to  be  paid  and  performed  to  him. 

In  another  act  of  assembly,  passed  May,  1779,  for 
establishing  a  land  office,  and  ascertaining  the  terms 
and  manner  of  granting  waste  and  unappropriated 
lands,  there  is  the  following  clause,  viz.  (vide  Chy. 
Rev.  of  1783,  ch,  13.  s.  6.  p.  98.)  **  And  that  the 
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1816.  proprietors  of  land  within  this  commonwealth  may 
no  longer  be  subject  to  any  servile,  feudal,  or  preca- 
rious tenure,  and  to  prevent  the  danger  to  a  free 
state  from  perpetual  revenue,  be  it  enacted,  that 
the  royal  mines,  quit-rents,  and  all  other  reservations 
and  conditions  in  the  patents  or  grants  of  land  from 
the  crown  of  EIngland,  under  the  former  govern- 
ment, shall  be,  and  are  hereby  declared  null  and 
void ;  and  that  all  lands  thereby  respectively  grant- 
ed shall  be  held  in  absolute  and  unconditional  pro* 
pcrty,  to  all  intents  and  purposes  whatsoever,  in  the 
same  manner  with  the  lands  hereafter  granted  by  the 
commonwealth,  by  virtue  of  this  act." 

2d.  As  respects  the  actual  exercise  of  his  proprie- 
tary rights  by  Lord  Fairfax. 

It  is  agreed  that  he  did,  in  the  year  1748,  open 
and  conduct,  at  his  own  expense,  an  office  within  the 
Northern  Neck,  for  granting  and  conveying  what  he 
described  and  called,  the  waste  and  ungranted  hmds 
therein,  upon  certain  terms,  and  according  to  certain 
rules  by  him  established  and  published ;  that  he  did» 
from  time  to  time^  grant  parcels  of  such  lands  in  fee ; 
(the  deeds  being  registered  at  his  said  office,  ia 
books  kept  for  that  purpose,  by  his  own  clerks  and 
agents;)  that,  according  to  the  uniform  tenor  of 
such  grants,  he  did,  styling  himself  proprietor  of  the 
Northern  Neck,  &c.,  in  consideration  of  a  certain 
composition  to  him  paid,  and  of  certain  annual  rents 
therein  reserved,  grant,  &c. ;  with  a  clause  of  re- 
entry for  non-payment  of  the  rent,  &c;  that  he 
also  demised,  for  lives  and  terms  of  years,  parcels 
ef  the  same  description  of  lands,  idso  reserviDg  an- 
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dual  rents ;  that  he  kept  his  said  ofiioe  open  for  the      181C. 
purposes  aforesaid,  from  the  jear  1748  till  his  deaths  ^"^^^ 
in  December,  1781 ;   during:  the  whole  of  which        r. 
period,  and  before,  he  exercised  the  right  of  grant* 
ing  in  fee,  and  demising  for  lives  and  terms  of  yearSf 
as  aforesaid,  and  received  and  enjojed  the  rents 
annually,  as  they  accrued,  as  well  under  the  grants 
in  fee,  as  under  the  leases  for  lives  and  years.    It  is 
also  agreed  that  Lord  Fairfax  died  seised  of  lands 
in  the  Northern  Neck,  equal  to  about  300,000  acres^ 
which  had  been  granted  by  him  in  fee,  to  one  T.  B. 
Martin,  upon  the  same  terms  and  conditions,  and  in 
the  same  form,  as  the  other  grants  in  fee  before  de- 
scribed;   which  lands  were,  soon  after  being  so 
granted,  rcconveyed  to  Lord  Fairfax  in  fee. 

3d.  Lord  Fairfax,  being  a  citizen  and  inhabitant  of 
Virginia,  died  in  the  montib  of  December,  1781,  and^ 
by  his  last  will  and  testament,  duly  made  and  pub- 
lished, devised  the  whole  of  his  lands,  &c.,  called,  or 
known  by  the  name  of  the  Northern  Neck  of  Vir- 
ginia, in  fee,  to  Denny  Fairfax,  (the  original  defend- 
ant in  ejectment,)  by  the  name  and  description  of 
the  Reverend  Denny  Martin,  &C.,  upon  condition  of 
his  taking  the  name  and  arms  of  Fairfax,  &c. ;  and 
it  is  admitted  that  he  fully  complied  with  the  condi- 
tions of  the  devise. 

4th.  It  is  agreed  that  Denny  Fairfax,  the  devisee, 
iras  a  native-bom  British  subject,  and  never  became 
a  citizen  of  the  United  States,  nor  any  one  of  them^ 
but  always  resided  in  England,  as  well  during  the 
revolutionary  war  as  from  his  birth,  about  the  year 
17fiO,  to  his  death,  which  happened  some  time  be* 
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1816.  tween  the  years  1796  and  1803,  as  appears  from  the 
^'^^TXt^  record  of  the  proceedings  in  the  court  of  appeals. 
y*  ^  It  is  also  admitted  that  Lord  Fairfax  left,  at  his 
death,  a  nephew  named  Thomas  Bryan  Mart'm,  who 
was  always  a  citizen  of  Virginia,  heing  the  younger 
brother  of  the  said  devisee,  and  the  second  son  of  a 
sister  of  the  said  Lord  Fairfax ;  wliich  sister  was 
still  living,  and  had  always  been  a  British  subject 

5th.  The  land  demanded  by  this  ejectment  being 
agreed  to  be  part  and  parcel  of  the  said  territory 
and  tract  of  land,  called  the  Northern  Neck,  and  to 
be  a  part  of  that  description  of  lands,  within  the 
Northern  Neck,  called  and  described  by  Lord  Fair- 
fax  as  "  waste  and  un^ranted,'^'*  and  being  also 
agreed  never  to  have  been  escheated  and  seised  into 
the  hands  of  the  commonwealth  of  Virginia,  pursu- 
ant to  certain  acts  of  assembly  concerning  escheators, 
and  never  to  have  been  the  subject  of  any  inquest  of 
office,  was  contained  and  included  in  a  certain  patent, 
bearing  date  the  30th  of  April,  1789,  under  the  hand 
of  the  then  governor,  and  the  seal  of  the  common- 
wealth of  Virginia,  purporting  that  the  land  in  ques- 
tion is  granted  by  the  said  commonwealth  unto 
David  Hunter  (the  lessor  of  the  plaintiflf  in  eject- 
ment) and  his  heirs  forever,  by  virtue  and  in  consi- 
deration of  a  land  office  treasury  warrant,  issued  the 
23d  of  January,  1788.  The  said  lessor  of  the  plain- 
tiff in  ejectment  is,  and  always  has  been,  a  citizen  of 
Virginia ;  and  in  pursuance  of  his  said  patent,  enter- 
ed into  the  land  in  question,  and  was  thereof  posses- 
sed, prior  to  the  institution  of  the  said  action  of 
ejectment. 


OP  THE  UNITED  STATES.  313 

6th.  The  definitive  treaty  of  peace  concluded  in  1816. 
the  year  1783,  and  the  treaty  of  amity,  commerce, 
and  navigation,  of  1794,  between  the  United  States 
of  America  and  Great  Britain,  and  also  the  several 
acts  of  the  assembly  of  Virginia,  concerning  the 
premises,  are  referred  to,  as  making  a  part  of  the 
case  agreed. 

Upon  this  state  of  facts,  the  judgment  of  the  court 
of  appeals  of  Virginia  was  reversed  by  this  court,  at 
February  term,  1813,  and  thereupon  the  mandate 
above  mentioned  was  issued  to  the  court  of  appeals^ 
which  being  disobeyed,  the  cause  was  again  brought 
before  this  court. 

Janes^  for  the  plaintiffs  in  error.  There  are 
two  questions  in  the  cause,  1st.  Whether  this  court 
has  jurisdiction  ?  2d.  Whether  it  has  been  rightly 
exercised  in  the  present  case  ? — 1.  Cotemporaneous 
construction,  and  the  uniform  practice  since  the  con- 
stitution was  adopted,  confirms  the  jurisdiction  of  the 
court.  The  authority  of  all  the  popular  writers  who 
were  friendly  to  it,  is  to  the  same  effect;  and  the 
letters  of  Publius  show  that  it  was  agreed,  both  by 
its  friends  and  foes,  that  the  judiciary  power  extends 
to  this  class  of  cases.  In  the  conventions,  by  which 
the  constitution  was  adopted,  it  was  never  denied  by 
its  friends  that  its  powers  extended  as  far  as  its  ene» 
mies  alleged.  It  was  admitted,  and  justified  as  ex- 
pedient and  necessary.  Ascending  from  these  popu- 
lar and  parliamentary  authorities,  to  the  more  judi- 
cial evidence  of  what  is  the  supreme  law  of  the  land, 
we«find  a  concurrence  of  opinion.    This  government 

Teifc.  h  2R 
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1816.  is  not  a  mere  confederacy,  like  the  Grecian  league^ 
or  the  Germanic  constitution,  or  the  old  continental 
confederation.  In  its  legislative,  executive,  and  ju- 
dicial authorities,  it  is  a  national  government,  to 
every  purpose,  within  the  scope  of  the  objects  enu- 
merated in  the  constitution.  Its  judicial  authority  is 
analagous  to  its  legislative :  it  alone  has  the  power 
of  making  treaties ;  those  treaties  are  declared  to 
be  the  law  of  the  land ;  and  the  judiciary  of  the  Uni- 
ted States  is  exclusively  vested  with  the  power  of 
construing  them.  The  second  section,  article  thirds 
of  the  constitution  provides,  that  the  judicial  power 
**  shall  extend  to  all  cases  in  law  or  equity,  arising 
under  this  constitution,  the  laws  of  the  United  States, 
and  the  treaties  made,  or  which  shall  be  made,  under 
their  authority,"  &c.  The  word  shall^  is  a  sign  of 
the  future  tense,  and  implies  an  imperative  mandate, 
obligatory  upon  those  to  whom  it  is  addressed.  The 
verb  extend^  is  said  to  mean  nothing  more  than  matf 
extend;  but  the  neuter  verb,  and  not  the  verb  active, 
is  used,  and  imports  that  the  power  shall  extend — ^it 
shall  reach  to,  or  over.  "  All  cases,''  is  an  emphatic 
expression,  and  shows  that  it  cannot  extend  to  a  li- 
mited number  of  cases.  The  state  lesfislatures  can- 
not  make  treaties.  Why  should  the  state  judicatures 
be  offended  at  being  excluded  from  the  authority  of 
expounding  them  ?  2.  Has  congress  exercised  the 
power  vested  in  it  according  to  the  constitution  ?  If 
the  jurisdiction  be  exclusive  and  paramount,  if  must 
be  exercised  according  to  the  discretion  of  congresSf 
the  constitution  having  prescribed  no  specific  mode; 
it  must  operate  upon  the  people  of  the  United  Stales 
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in  their  personal  and  aggregate  capacities,  upon  them 
and  all  their  magistrates  and  tribunals.  Congress 
must  establish  a  supreme  court.  They  may  estab- 
lish inferior  courts.  The  supreme  court  must  have 
the  appellate  jurisdiction  vested  in  them  by  the  con- 
stitution, and  congress  cannot  denude  them  of  it,  by 
failing  to  establish  inferior  tribunals.  Those  tribu- 
nals may  not  exist ;  and,  therefore,  the  appellate  ju- 
risdiction must  extend  beyond  appeals  from  the  courts 
of  the  United  States  only.  The  state  courts  are  to 
adjudicate  under  the  supreme  law  of  the  land,  as  a 
rule  binding  upon  them.  They  do  not  act  upon  it 
as  judges  determining  by  a  foreign  law,  in  a  case  of 
lex  loci^  for  example ;  they  act  upon  it  as  a  municipal 
law  of  the  state  where  they  sit,  but  derived  from  the 
government  of  the  United  States.  3.  As  to  the  re- 
medy of  the  plaintifTs  in  error.  This  court  is  not 
limited  to  a  mandate  as  the  only  remedy.  The  ju- 
diciary act  provides,  (section  24.,)  that  when  a  cause 
has  been  once  remanded,  this  court  may  award  a 
writ  of  execution  upon  its  ov»n  judgment.  TJhe 
cause  is  now  before  the  court,  so  as  to  enable  it  to  do 
this ;  the  record  is  well  certified,  according  to  the 
law  and  practice  of  Virginia,  and  of  every  other 
atate,  under  the  seal  of  the  court  and  signature  of 
the  clerk.  Even  supposing  it  necessary  to  take  a 
retrospective  view,  and  look  at  the  former  record,  it 
originated,  and  still  remains,  in  this  forum,  and  it  ib 
unnecessary  to  send  to  the  court  of  app'^als  for  it. 

Tucker^  contra.     1.  At  common  law  the  writ  of 
error  mu£t  be  returned  by  the  court  itself.     It  \$  ini- 
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1816.      perfect  in  this  case,  and,  therefore  we  have  a  right 
to  a  certiorari^  or  writ  of  diminution.     But  there  is 
no  error ;  the  court  of  appeals  have  done  notliing ; 
and,  therefore,  there  is  no  error  in  their  proceedings. 
It  is  a  mere  omission  to  do  what  thej  ought  to  have 
done,  and  no  judgment  can  be  rendered  here  to  re- 
verse what  they  have  not  done.     This  court  cannot 
award  execution  upon  the  judgment  in  the  original 
caus£.     That  judgment  is  final ;  it  is  functus  officio^ 
and  nothing  more  can  be  done  with  it.     The  original 
cause  is  not  brought  here  again  completely,  and, 
therefore,  the  provision  in  the  24th  section  of  the 
judiciary  act  does  not  apply.     2.  Is  the  judiciary  act 
constitutional  ?     This  court,  undoubtedly,  has  all  the 
incidental  powers  necessary  to  carry  into  efiect  the 
powers  expressly  given  by  the  constitution.     But 
this  cannot  extend  to  the  exercise  of  any  power  in- 
consistent with  the  whole  genius,  spirit,  and  tenor  of 
the    constitution.      Neither    the   practice  and   ac- 
quiescence under  it,  nor  cotemporaneous  expositions 
can  apply,  because  they  are  contradictory.     State 
courts  have  refused  to  execute  the  penal  laws  of  the 
United  States,  and  the  court  of  appeals  ground  them- 
selves on  the  resolutions  of  the  Virginia  legislature 
in  1798;  but  this  court  will  disregard  these  contro- 
versial political  party  works.      The  chief  defect  of 
the  former  confederation  was,  that  it  acted  on  politi- 
cal, and  not  on  natural,  persons.     The  whole  scheme 
of  the  constitution  aims  at  actijig  on  the  oitizens  of 
the  United  States  at  large,  and  not  on  the  state  au- 
thorities.    The  philological  criticism  upon  th^  third 
article  is  unsound.     Shall  is  merely  a  sig^f^^f  (he 
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future  tense,  and  not  imperative ;  the  laws  of  the      1816. 
United  States  having,  in  some  instances,  given  con^- 
joint  jurisdiction  to  the  state  courts,  and  upon  that 
argument  must  be  unconstitutional.     ^'  Extend,^^  or 
*^  shall  extend,^'    merely  imports  that  it  may  ex- 
tend.    Congress  are  bound  to  establish  tribunals  in- 
ferior to  the  supreme  court     How  else  are  crimes 
against  the  United  States  to  be  punished,  since  the 
supreme  court  have  not  original  jurisdiction  of  these 
cases  ?     The  state  courts  are  bound  by  treaties  as  a 
part  of  the  supreme  law  of  the  land,  and  they  must 
<}onstrue  them  in  order  to  obey  them.     The  only 
constitutional  method  of  giving  any  greater  effect  to 
"•he  supremacy  of  treaties,  would  have  been  by  ena* 
Hing  the  parties  claiming  under  them  to  sue  in  the 
Sdational  courts.     3.  There  are  three  classes  of  cases 
^enumerated   as   of  appellate  jurisdiction:    that  of 
"treaties  only  applies  to  this  case ;  but  in  this  case 
"•he  British  treaty  was  not  principally^  only  inddentaU 
^Sjf,  in  question.     It  does  not  appear  upon  the  face  of 
"She  record  that  the  judgment  was  upon  the  treaty : 
<Xt  was  not  upon  the  treaty ;  the  court  of  appeals,  io 
^Cheir  judgment,  have  expressly  declared  tliat  it  was 
upon  the  treaty,  by  affirming  that  part  of  the 
udgment  of  the  district  court  at  Winchester  which 
determined  in  favour  of  the  treaty. 

Dexter^  on  the  same  side.     Every  advocate  is  a 

^^itizen,  and,  on  great  constitutional  questions,  his 

^uty  to  his  client  does  not  require  him  to  conceal  any 

^>pinion  he  may  have  formed.     This  cause  may  be 

safely  carried  through,  without  falsifying  the  true  ex- 


Ifartlo 
Honter's 


^31g  CASES  IN  THE  SUPREME  COURT 

1816.      position  of  the  constitution.     Believing  that  it  is 
essential  to  the  national  welfare  that  congress  should 
have  the  right  of  arming  the  courts  of  the  United 
States  with  every  authority  necessary  to  give  com- 
plete efiect  to  the  judicial  powers  granted  by  the 
constitution,  I  dissent  from  the  court  of  appeals  of 
Virginia,  when  they  deny  that  the  appellate  jurisdic- 
tion of  the  national  tribunals  extends  to  cases  involv- 
ing the  construction  and  validity  of  treaties.     But  the 
question  is,  has  congress  provided  an  adequate  me* 
thod  of  exercising  it?  1.  Before  a  writ  of  error  goes 
from  this  court  to  a  state  court,  it  must  appear  on 
the  face  of  the  record,   1st.  That  the  constructioa 
or  validity  of  a  treaty  is  drawn  in  question.     2d. 
That  the  title  or  claim  supposed   to   be  infringed 
was  specially  set  up  or  demanded  by  tlie  party, 
3d*  That    the   state   court    did  decide  respecting^ 
the  title   or  claim  under  the  treaty.     In  the  pre- 
sent instance,  suppose  that  there  had  been  no  case 
made,  and  that  all  the  facts  stated  had  been  given  ia 
evidence,  and  a  general  verdict  rendered  thereon : 
the  case  is  precisely  in  that  predicament     The  de- 
termination of  the  court  was  not  limited,  in  any  de- 
greet  to  the  construction  of  a  treaty,  which  was  only 
one  of  the  numerous  facts  stated  on  which  the  title 
of  the  parties  depended.     How  can  this  court  ascer- 
tain on  which  of  these  facts  the  state  court  determin- 
edt  or  that  it  determined  upon  the  treaty.^     The 
alienage  of  Lord  Fairfaxes  devisee,  and  the  questioa 
whether  the  lands  did  not  escheat  without  office  found, 
igbt  have  been  the  point  of  dccisiop,  avoiding  to  conr 
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^der  the  construction  or  validity  of  the  treaty,  which  i8]6« 
applies  only  to  things  confiscable.  Congress  have  not  ^^J^^I^ 
said  that  this  court  shall  determine  conjectu rally,  but  ▼• 
that  the  party  shall  specially  set  up  his  claim  on  the  Lessee. 
record,  in  order  to  see  whether  a  treaty  has  been  in- 
fringed. He  may  plead  the  matter  specially,  or  ex- 
cept to  the  opinion  of  the  court ;  but  if  he  chose  to 
make  an  agreed  case  in  the  most  general  w^y,  is  this 
court  to  amend  the  defects  of  his  proceeding  ?  2.  As 
to  the  constitutionality  of  the  judiciary  act  It  is 
agreed  that  the  judicial  powers  granted  by  the  con- 
stitution are  exclusive,  or  exclusive  in  the  election  of 
congress;  but  that  any  o/spe^/Za^c  jurisdiction  is  given 
by  the  constitution  is  what  I  deny*  It  is  neither  ex- 
pressed nor  implied ;  nor  is  tliere  any  necessity  fop 
it :  for  these  suits  might  be  removed  from  the  state 
courts,  as  are  suits  commenced  by  foreigners  and  citi- 
zens of  different  states,  in  the  first  instance,  or  in  the 
moment  any  question  touching  a  treaty  arose,  instead 
of  being  brought  up  by  the  offensive  mode  of  a  writ 
of  error,  directed  to  a  court  which  is  as  supreme  in 
its  appropriate  sphere  as  this  court.  Whether  the 
court  where  the  suit  is  commenced  will,  or  will  not, 
consent;  the  national  court  may  take  jurisdiction.  If 
the  state  court  pertinaciously  proceeds,  notwitfastand-» 
ing ;  its  proceedings  would  be  coram  nonjudicc.  The 
original  and  tli^^  appellate  jurisdiction  are  opposed  to 
6ach  other  by  the  constitution.  The  first  cannot  re- 
gard the  state  courts ;  nor  the  latter :  for  it  is  only 
the  residuum  of  the  mass  of  power  before  given^ 
which  does  not  expressly  include  appeals  from  the 
state  courts.    Why  is  it  to  be  supposed  that  the  state. 
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1816.      courts  will  exercise  any  part  of  that  mass  of  power  ? 
There  is  no  necessity  for  it,  since  tlie  laws  might 
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V.  provide  a  constitutional  mode  of  excluding  them.  If 
they  have  not  provided  such  a  mode,  it  is  not  for  this 
court  to  supply  the  defect.  By  attempting  it,  they 
will  begin  a  conflict  between  the  national  and  state 
authorities  that  may  ultimately  involve  both  in  one 
common  ruin.  The  taper  of  judicial  discord  may 
become  tlie  torch  of  civil  war,  and  though  the  breadi 
of  a  judge  can  extinguish  the  first,  the  wisdom  of  the 
statesman  may  not  quench  the  latter.  I  lament  that 
the  courts  of  so  patriotic  a  state  as  Virginia  have  de« 
nied  the  complete  and  exclusive  dominion  of  the  na- 
tional government  over  the  whole  sur&ce  of  the 
judicial  power  granted  by  the  people  to  that  go- 
vernment. "Join  or  die,"  was  the  word  when  we 
were  represented  as  a  disjointed  serpent,  of 
which  Virginia  was  the  head.  From  that  head 
sprung  our  "  immortal  chief,"  armed  with  the  segii 
of  wisdom.  But  that  great  man,  and  those  who  ad« 
vised  him,  improvidently  assented  to  a  law,  (the  ju« 
diciary  act,)  which  is  neither  constitutionally  nor  po« 
litically  adapted  to  enforce  the  powers  of  the  national 
courts  in  an  amicable  and  pacific  manner.  I  have 
never  feared  that  this  government  was  too  strong : 
I  have  always  feared  it  was  not  strong  enough.  I  have 
long  inclined  to  the  belief,  that  the  centrifugal  force 
was  greater  than  the  centripetal.  The  danger  is, 
not  that  we  shall  fall  into  the  sun,  but  that  we  maj 
fly  off  in  eccentric  orbits,  and  never  return  to  oar 
perihelion.  But  though  I  will  struggle  to  preserve 
all  the  constitutional  powers  of  the  national  govern- 
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ment,  I  will  not  strain  and  break  the  constitution  1919. 
itself,  in  order  to  assert  them ;  there  is  danger  too  on 
that  side.  The  poet  describes  the  temple  of  Fame 
as  situated  on  a  mountain  covered  with  ice.  The 
palaces  of  power  are  on  the  same  frail  foundation ; 
the  foot  of  adventurous  ambition  often  slips  in  the 
ascent,  and  sometimes  the  volcano  bursts,  and  inun** 
dates  with  its  lava  the  surrounding  country.  But  I 
fear  not  that  this  court  will  be  wanting  in  the  firm- 
ness which  becomes  its  station ;  and  if  it  believes 
that  it  may,  constitutionally,  and  legally,  exert  its 
powers  upon  the  state  courts,  in  this  form,  (which  is 
what  I  deny,)  it  will  not  regard  consequences  in  the 
exercise  of  its  duty :  it  will  say,  wfth  another  august 
tribunal,  "  Fiat  justiiia^  ruat  ccelumr 

Jones^  in  reply.  The  states  are  deprived,  by  the 
constitution,  of  the  chai-acter  of  perfect  states,  as  de- 
fined by  jurists ;  they  are  still  sovereign,  sub  niodo  ; 
but  the  national  government  pervades  all  their  ter- 
ritory, and  acts  upon  all  their  citizens.  The  state 
judicatures  are  essentially  incompetent  to  pronounce 
what  is  the  law ;  not  in  the  limited  sphere  of  their  ter- 
ritorial jurisdiction,  but  throughout  the  union  and  the 
world.  The  constitution,  art  3.,  sec.  2.,  has  distin- 
guished between  the  causes  properly  national^  and 
^^  controversies^'  which  it  was  thought  expedient  to 
vest  in  the  courts  of  the  United  States.  The  judi- 
ciary act  covers  the  first  completely,  the  last  only 
partially.  It  is  said  the  doctrine  contended  for 
involves  the  old  anomaly  of  the  national  govemmentf 
acting,  not  on  individuals,  but  on  state  authorities ; 
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181 6«  but  ibis  government  must  act  in  this  manner  by  ap- 
^"^^"""^  peal  from  the  state  courts,  or  it  cannot  act  at  all.  If 
you  have  an  appellate  jurisdiction,  their  judgment  is 
your  judgment  You  may  execute  this  your  judg^r 
ment ;  you  need  not  remand  the  cause  to  the  state 
court  These  are  mere  arbitrary  forms,  which  the 
court  may  discard,  or  adopt,  at  pleasure.  Neither  is 
it  necessary  to  send  a  writ  of  error  to  the  state 
court ;  you  may  cite  the  parties  themselves  to  ap- 
pear in  your  forum,  as  soon  as  a  question  touching 
a  treaty  arises.  There  is  no  necessary  connectioB 
between  an  appellate  tribunal  and  the  court  appealr 
ed  from ;  it  is  sufficient  that  the  parties  have  origin- 
ally litigated  before  the  court  of  first  instance. 
The  hou3e  of  lords,  an  English  common  law  court, 
holds  appeals  from  the  court  of  sessions,  in  Scotland, 
a  ci?il  law  tribunal.  The  union  between  that  coun- 
try and  England  is  similar  to  our  federative  consti- 
tution. In  whatever  mode  the  appellate  jurisdiction 
iqay  be  exercised,  it  is  still  liable  to  the  difficulties 
puggested.  The  process  by  which  a  cause  is  to  be 
removed  from  the  slate  court,  before  judgment,  must 
be  addressed  to  that  court ;  and  if  it  still  proceed^ 
^he  remedy  must  be  as  offensive  as  at  present.  But 
^t  would,  also,  be  ineflectual  and  dilatoiy.  Suppose, 
jn  a  case  of  original  jurisdiction,  an  ambassador  pror 
gpcuted  fqr  a  supposed  crime  in  a  state  court,  he 
|oight  be  imprisoned,  or  put  to  death,  before  the  nar 
fioqal  authority  could  be  interposed,  unless  it  act  dir 
f^ctly  on  thq  state  judicature.  In  tliis  case,  the  court 
faay  ^ct  directly  on  the  cause  and  the  parties,  in  orr 
0er  tQ  parry  iato  complete  ei&ct  the  appellate  pow? 
prs  with  which  it  is  invested  by  the  constitutioq  and 
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laws.    There  is  nothing  in  the  record  importidg  that      1816. 
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the  court  of  appeals  determined  on  the  ground  of 
the  party^s  title  merely.  Nor  b  it  necessary  that  ^*V^ 
the  treaty,  under  which  that  title  is  set  up,  should  be  XiMNt  * 
specified  in  a  bill  of  exceptions,  or  propounded  in  ar- 
gument. It  is  sufficient  that  the  claim  is  stated  upon 
the  record,  and  that  the  title  depends  upon  the  trea^ 
ty.  This  court  is  not  to  pronounce  a  mere  abstract 
opinion  upon  the  validity,  or  construction,  of  the 
treaty  ;  it  may,  therefore,  decide  on  other  incidental 
matters ;  and,  if  the  party  has  a  good  title  under  the 
treaty,  it  is  to  enforce  and  protect  that  title*  As  to 
the  sufficiency  of  the  return,  the  law  merely  requires 
m  transcript  of  the  record  to  be  removed,  and,  by  the 
xules  of  this  court,  a  return  by  the  clerk  is  sufficient 

Story,  J.,  delivered  the  opinion  of  the  court        March  906l 
This  is  a  writ  of  error  from  the  court  of  appeals 
<)f  Viipnia,  founded  upon  the  refusal  of  that  court 
to  obey  the  mandate  of  this  court,  requiring  the 

judgment  rendered  in  this  very  cause,  at  Febiiiary 
term,  1813,  to  be  carried  into  due  execution.  The 
following  is  the  judgment  of  the  court  of  appeals 
rendered  on  the  mandate  :  ^^  The  court  is  unanimous- 
ly of  opinion,  that  the  appellate  power  of  the  su- 
preme court  of  the  United  States  does  not  extend  to 
this  court,  under  a  sound  construction  of  the  consti- 
tution of  the  United  States ;  that  so  much  of  the 
25th  section  of  the  act  of  congress  to  establish  the 

judicial  courts  of  the  United  States,  as  extends  the 
appellate  jurisdiction  of  the  supreme  court  to  this 
court,  is  not  in  pursuance  of  the  constitution  of  the 
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1^14.     United  States ;  that  the  writ  of  error^  in  this  cause, 

^••^^^^^^^    was  improvidently  allowed  under  the  authority  of 

¥•         l^at  act;  that  the  proceedings  thereon  m  the  au- 

*  preme  court  were,  coram  nonjttdice^  in  relation  to  this 

court,  and  that  obedience  to  its  mandate  be  decUned 

by  the  court." 

The  questions  involved  in  this  judgment  are  of 
Ipreat  importance  and  delicacy.  Perhaps  it  is  not 
loo  much  to  affirm,  that,  upon  their  right  decision, 
#est  some  of  the  most  solid  principles  which  have 
hitherto  been  supposed  to  sustain  and  protect  the 
constitution  itself.  The  great  respectability,  too,  of 
Ae  court  whose  decisions  we  are  called  updh  to  re- 
new, and  the  entire  deference  which  we  entertain  for 
the  learning  and  ability  of  that  court,  add  much  to 
the  difficulty  of  the  task  which  has  so  unwelcomely 
fallen  upon  us.  It  is,  however,  a  souit^e  of  consola- 
tion, that  we  have  had  the  assistance  of  most  able 
and  learned  arguments  to  aid  our  inquiries ;  and  that 
the  opinion  which  is  now  to  be  pronounced  has  been 
weighed  with  every  solicitude  to  come  to  a  correct 
result,  and  matured  after  solemn  deliberation. 

Before  proceeding  to  tlio  principal  questions,  it 
may  not  be  unfit  to  dispose  of  some  preliminary  con- 
siderations which  have  grown  out  of  the  ai^uments 
at  the  bar. 

The  constitution  of  the  United  States  was  ord^n* 
ed  and  established,  not  by  the  states  in  their  sove- 
reign capacities,  but  emphatically,  as  the  preamble 
of  the  constitution  declares,  by  ''  the  people  of  the 
United  States.^'  There  can  be  no  doubt  that  it  was 
competent  to  the  people  to  invest  the  general  go- 
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verament  with  all  the  powers  which  they  might  deem  isie* 
proper  and  necessary ;  to  extend  or  restrain  these  ^"^Jjjj^ 
powers  according  to  their  own  good  pleasure^  and  to 
give  them  a  paramount  and  supreme  authoritj.  As 
little  doubt  can  there  be,  that  the  people  had  a  right 
to  prohibit  to  the  states  the  exercise  of  any  powen 
which  were,  in  their  judgment,  incompatible  witb 
the  objects  of  the  general  compact ;  to  make  llitf 
powers  of  the  state  goyemments,  in  given  cases,  sub^ 
ordinate  to  those  of  the  nation,  or  to  reserve  ta 
diemselves  those  sovereign  authorities  which  they 
might  not  choose  to  delegate  to  either.  The  ocfSk* 
stitution  was  not,  therefore,  necessarily  carved  but 
of  existing  state  sovereignties,  nor  a  surrender  of 
powers  already  existing  in  state  institutions,  for  the 
powers  of  the  states  depend  upon  their  own  consti- 
tutions ;  and  the  people  of  every  state  had  the  ri^t 
to  modify  and  restrain  them,  according  to  their  own 
views  of  policy  or  principle.  On  the  other  hand,  it 
is  perfectly  clear  that  the  sovereign  powers  vested  in 
the  state  governments,  by  their  respective  constitu-^ 
tions,  remained  unaltered  and  unimpaired,  except  so 
far  as  they  were  granted  to  the  government  of  the 
United  States. 

These  deductions  do  not  rest  upon  general  rea^ 
soning,  plain  and  obvious  as  they  seem  to  be.  They 
have  been  positively  recognised  by  one  of  the  arti- 
cles in  amendment  of  the  constitution,  which  de« 
dares,  that  ^^  the  powers  not  delegated  to  the  Uni-^ 
ted  States  by  the  constitution,  nor  prohibited  by  it 
to  the  states,,  are  reserved  to  the  states  respectively^ 
or  to  the  p^le^ 
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1816.  The  government,  then,  of  the  United  States,  cas 

claim  no  powers  which  are  not  granted  to  it  by  the 
constitution,  and  the  powers  actually  granted,  must 
be  such  as  are  expressly  given,  or  given  by  necessa- 
ry implication.  On  the  other  hand,  this  instrument, 
like  every  other  grant,  is  to  have  a  reasonable  con* 
struction,  according  to  the  import  of  its  terms ;  and 
where  a  power  is  expressly  given  in  general  terms, 
it  is  not  to  be  restrained  to  particular  cases,  unless 
that  construction  grow  out  of  the  context  expressly, 
or  by  necessary  implication.  The  words  are  to  be 
taken  in  their  natural  and  obvious  sense,  and  not  in 
m  sense  unreasonably  restricted  or  enlarged. 

The  constitution  unavoidably  deals  in  general 
language.  It  did  not  suit  the  purposes  of  the  peo- 
ple, in  framing  this  great  charter  of  our  liberties,  to 
provide  for  minute  speci6cations  of  its  powers,  or  to 
declare  the  means  by  which  those  powers  should  be 
carried  into  execution.  It  was  foreseen  that  this 
would  be  a  perilous  and  difficult,  if  not  an  impracti- 
cable, task.  The  instrument  was  not  intended  to 
provide  merely  for  the  exigencies  of  a  few  years,  but 
was  to  endure  through  a  long  lapse  (>f  ages,  the 
events  of  which  were  locked  up  in  the  inscrutable 
purposes  of  Providence.  It  could  not  be  foreseen 
what  new  changes  and  modifications  of  power 
might  be  indispensable  to  effectuate  the  general  ob- 
jects of  the  charter ;  and  restrictions  and  specifica- 
tions, which,  at  the  present,  might  seem  salutary, 
might,  in  the  end,  prove  the  overthrow  of  the  sys- 
tem itself.  Hence  its  powers  are  expressed  in  gene* 
ral  terms,  leaving  to  the  legisli^ture,  from  time  tm 
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time,  to  adopt  its  own  means  lo  effectuate  legitimate      i8]e. 

objects,  and  to  mould  and  model  the  exercise  of  its  ^-^"^^^ 
powers,  as  its  own  wisdom,  and  the  public  interests,        t. 

should  require.  Hontar't 

With  these  principles  in  view,  principles  in  respect 
to  which  no  difference  of  opinion  ought  to  be  indul- 
ged, let  us  now  proceed  to  the  interpretation  of  the 
constitution,  so  far  as  regards  the  great  points  in  con- 
troversy. 

The  third  article  of  the  constitution  is  that  which 
must  principally  attract  our  attention.  The  1st 
section  declares,  ^^  the  judicial  power  of  the  United 
States  shall  be  vested  in  one  supreme  court,  and  in 
9uch  other  inferior  courts  as  the  congress  may,  from 
time  to  time,  ordain  and  establish.''  The  2d  section 
declares,  that  ^^  the  judicial  power  shall  extend  to  all 
cases  in  law  or  equity,  arising  under  this  constitution, 
the  laws  of  the  United  States,  and  the  treaties  made, 
or  which  shall  be  made,  under  their  authority ;  to  all 
cases  affecting  ambassadors,  other  public  mmlsters 
and  consuls ;  to  all  casesof  admiralty  and  maritime  ju- 
risdiction; to  controversies  to  which  the  United  States 
shall  be  a  party ;  to  controversies  between  two  or 
more  states ;  between  a  state  and  citizens  of  another 
state ;  between  citizens  of  different  states ;  between 
citizens  of  the  same  state,  claiming  lands  under  the 
grants  of  different  states ;  and  between  a  state  or  the 
citizens  thereof,  and  foreign  states,  citizens,  or  sub- 
jects.'' It  then  proceeds  to  declare,  that  ^^in  all  cases 
affecting  ambassadors,  other  public  ministers  and 
consuls,  and  those  in  which  a  state  shall  be  a  party, 
fhe  supreme  court  shall  have  original  jurisdiction. 
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1816.      In  all  the  other  cases  before  mentioned  the  supreme 
^^^""^^  court  shall  have  appdkUe  jurUdictianj  both  as  to  law 
T.        and  fact,  with  such  exceptions,  and  under  such  regu- 
"°    *    lations,  as  the  congress  shall  make.^ 

Such  is  the  language  of  the  article  creating  and 
defining  the  judicial  power  of -the  United  States.  It 
is  the  voice  of  the  whole  American  people  solemn]  j 
decUired,  in  establishing  one  great  department  of  that 
government  which  was,  in  manj  respects,  national^ 
and  in  all,  supreme.  It  is  a  part  of  the  very  same 
instrument  which  was  to  act  not  merely  upon  indi- 
viduals, but  upon  states ;  and  to  deprive  them  alto* 
gcther  of  the  exercise  of  some  powers  of  sovereign- 
ty, and  to  restrain  and  regulate  them  in  the  exercise 
of  others. 

Let  this  article  be  carefully  weighed  and  consi- 
dered. The  language  of  the  article  throughout  is 
manifestly  designed  to  be  mandatory  upon  the  le^s- 
lature.  Its  obligatory  force  is  so  imperative,  that 
congress  could  not,  without  a  violation  of  its  duty^ 
have  refused  to  carry  it  into  operation.  The  judi- 
cial power  of  the  United  States  shall  be  vested  (not 
may  be  vested)  in  one  supreme  court,  and  in  such 
inferior  courts  as  congress  may,  from  time  to  time, 
ordain  and  establish.  Could  congress  have  lawfully 
refused  to  create  a  supreme  court,  or  to  vest  m  it  the 
constitutional  jurisdiction?  ^  The  judges,  both  of  the 
supreme  and  inferior  courts,  shall  hold  their  offices 
during  good  beliaviour,  and  shall^  at  stated  times,  re* 
ceive,  for  their  services,  a  compensation  which  shall 
not  be  diminished  during  their  continuance  in  office.^' 
Could  congress  create  or  limit  any  other  tenure  of 
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the  juJicial  office  ?   Could  they  refuse  to  paj,  at 
stated  times,  the  stipulated  salary,  or  diminish  it  du- 
ring the  continuance  in  office?  But  one  answer  can 
be  given  to  these  questions :  it  must  be  in  the  nega- 
tive.    The  object  of  the  constitution  was  to  esta- 
blish three  great  departments  of  government;  the 
legislative,  the  executive,  and  the  judicial  depart- 
ments.   The  first  was  to  pass  laws,  the  second  to  ap- 
prove and  execute  them,  and  tlie  third  to  expound 
and  enforce  them.     Without  the  latter,  it  would  be 
impossible  to  carry  into  effect  some  of  the  express 
provisions  of  the  constitution.       How,   otherwise, 
could  crimes  against  tlie  United  States  be  tried  and 
punished  ?  How  could  causes  between  two  states  be 
heard  and   determined  ?    The  judicial  power  mast, 
therefore,  be  vested  in  some  court,  by  congress; 
and  to  suppose  that  it  was  not  an  obligation  binding 
on  them,  l)ut  might,  at  their  pleasure,  be  oniited  or 
declined,  is  to  suppose  that,  under  ihc   sanction  of 
the  constitution,  they  might  defeat  trie  constitution 
itseh";  a  construction  which  would  lead  to  such  a  re- 
sult cannot  be  sound. 

The  same  expression,  "  shall  be  vested,''  occui's 
in  other  parts  of  the  constitution,  in  defining  the 
powers  of  the  other  co-ordinate  branches  of  the 
irovernmcnt.  The  first  article  declares  that  "  all 
legislative  powers  licrein  granted  shall  be  vested  in  a 

congress  of  the  United  States."     Vi  ill  it  be  contend- 
ed 

ed  that  the  legislative  power  is  not  aljsohilclj  vested.'* 
that  the  words  merely  refer  to  some  future  act,  and 
mean  only  that  the  legislative  power  may  hereafter 
be  vested.^  The  second  article  declares  that  "  the 
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1816.       executive  power  sliall  be  vested  in  a  president  of  the 

^•^^"^"^^    United  States  of  America."     Could  congress  vest  it 

V.         in  any  other  person ;  or,  is  it  to  await  their  good 

£,e»ee.      pleasure,  whether  it  is  to  vest  at  all  ?  It  is  apparent 

that  such  a  construction,  in  either  case,  would  be 

utterly  inadmissible.     Why,  then,  is  it  entitled  to  a 

better  support  in  reference  to  the  judicial  depart** 

ment  ? 

If,  then,  it  is  a  duty  of  congress  to  vest  the  judicial 
power  of  the  United  States,  it  is  a  duty  to  vest  the 
whole  judicial  power.  The  language,  if  imperative  as 
to  one  part,  is  imperative  as  to  all.  If  it  were  other- 
wise, this  anomaly  would  exist,  that  congress  might 
successively  refuse  to  vest  the  jurisdiction  in  any  one 
class  of  cases  enumerated  in  the  constitution,  and 
thereby  defeat  the  jurisdiction  as  to  all ;  for  the  con- 
stitution has  not  singled  cut  any  class  on  which  con- 
gress are  bound  to  act  in  preference  to  others. 

The  next  consideration  is  as  to  the  courts  in  which 
the  judicial  power  shall  be  vested.  It  is  manifest 
that  a  supreme  court  must  be  established;  but 
whether  it  be  equally  obligatory  to  establish  inferior 
courts,  is  a  question  of  some  difficulty.  If  congress 
may  lawfully  omit  to  establish  inferior  courts,  it 
might  follow,  that  in  some  of  the  enumerated  cases 
the  judicial  power  could  nowhere  exist.  The  su- 
preme court  can  have  original  jurisdiction  in  two 
classes  of  cases  only,  viz.  in  cases  affecting  ambassa- 
dors, other  public  ministers  and  consuls,  and  in  cases 
in  which  a  state  is  a  party.  Congress  cannot  vest 
any  portion  of  the  judicial  power  of  the  United 
States,  ei^cept  in  courts  ordained  and  established  by 
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itself;  and  If  in  any  of  the  cases  enumerated  in  the  con-  1816. 
stitution,  the  state  courts  did  not  then  possess  juris-  ^'^^^^^^ 
diction,  the  appellate  jurisdiction  of  the  supreme  „  ^-  , 
court  (admitting  that  it  could  act  on  state  courts) 
could  not  reach  those  cases,  and,  consequently,  the 
injunction  of  the  constitution,  that  the  judicial  power 
"  shall  be  vested^^'*  would  be  disobeyed.  It  would 
seem,  therefore,  to  follow,  tliat  congress  are  bound 
to  create  some  ^inferior  courts,  in  which  to  vest  all 
that  jurisdiction  which,  under  the  constitution,  is  ex- 
clusively vested  in  the  United  States,  and  of  which 
the  supreme  court  cannot  take  original  cognizance. 
They  might  establish  one  or  more  inferior  courts ; 
they  might  parcel  out  the  jurisdiction  among  such 
courts,  from  time  to  time,  at  their  own  pleasure. 
But  the  whole  judicial  power  of  the  United  States 
should  be,  at  all  times,  vested  either  in  an  original 
or  appellate  form,  in  some  courts  created  under  its 
authority. 

This  construction  will  be  fortified  by  an  attentive 
examination  of  the  second  section  of  the  third  article. 
The  words  are  "  the  judicial  power  shall exteiid^^'^  &c. 
Much  minute  and  elaborate  criticism  has  been  em- 
ployed upon  those  words.  It  has  been  argued  that 
they  are  equivalent  to  the  words  "  may  extend,"  and 
that "  extend"  means  to  widen  to  new  cases  not  be- 
fore within  the  scope  of  the  power.  For  the  reasons 
which  have  been  already  stated,  we  are  of  opinion 
that  the  words  are  u^ed  in  an  imperative  sense. 
They  import  an  absolute  grant  of  judicial  power. 
They  cannot  have  a  relative  signification  applicable 
to  powers  already  granted;  for  the  American peopfe 
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1816.  ^^^^  ^^^  made  anj  previous  grant.  The  constitution 
was  for  a  new  government,  organized  with  new  sub- 
stantive powers,  and  not  a  mere  supplementary  char- 
Hunter's  jgp  j^  jj  government  already  existing.  The  confo- 
deration  was  a  compact  between  states;  and  its 
structure  and  powers  were  wholly  unlike  those  of 
the  national  government.  The  constitution  was  an 
act  of  the  people  of  the  United  States  to  supercede 
the  confederation,  and  not  to  be  ingrafted  onf  it,  as 
a  stock  through  which  it  was  to  receive  life  and 
nourishment. 

If,  indeed,  the  relative  signification  could  be  fixed 
upon  the  term  "  extend,"  it  could  not  (as  we  shall 
hereafter  see)  subserve  the  purposes  of  the  argument 
in  support  of  which  it  has  been  adduced.  This  im- 
perative sense  of  the  words  "  shall  extend,"  is 
strengthened  by  the  context.  It  is  declared  that 
"  in  all  cases  aiTecting  ambassadors,  &c.,  that  the  su- 
preme court  sligll  luivc  original  jurisdiction."  Could 
congress  withliold  original  jurisdiction  in  these  cases 
from  the  supreme  court  ?  The  clause  proceeds — "  in 
all  the  other  cases  before  mentioned  the  supreme 
court  shall  have  appellate  jurisdiction,  both  as  to  law 
and  fact,  with  such  excej^tions,  and  under  such  regu- 
lations, as  the  congress  shall  make."  The  very  ex- 
ception heie  shows  that  the  framers  of  the  constitu- 
tion used  the  words  in  an  imperative  sense.  What 
necessity  could  there  exist  for  this  exception  if  the 
preceding  words  were  not  used  in  that  sense  ?  With- 
out such  exception,  congress  would,  by  the  preceding 
words,  have  possessed  a  complete  power  to  regu- 
late the  appellate  jurisdiction,  if  the  language  were 
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only  equivalent  to  the  words  "  may  have''  appellate       I8I6. 
jurisdiction.     It  is  apparent,  then,  that  the  exceplioa 
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was  intended  as  a  limitation  upon  the  preceding  words,         v 
to  enable  congress  to  regulate  and  restrain  the  ap- 
pellate power,  as  the  public  interests  might,  from 
time  to  time,  require. 

Other  clauses  in  the  constitution  might  be  brought 
in  aid  of  this  construction ;  but  a  minute  examination 
of  them  cannot  be  necessary,  and  would  occupy  too 
much  time.  It  will  be  found  that  whenever  a  par- 
ticular object  is  to  be  effected,  the  language  of  the 
<ion3titution  is  always  imperative,  and  cannot  be  dis- 
regarded without  violating  the  first  principles  of  pub- 
lic duty.  On  the  other  hand,  the  legislative  powers 
are  given  in  language  which  implies  discretion,  as 
from  the  nature  of  legislative  power  such  a  discre- 
tion must  ever  be  exercised. 

It  being,  then,  established  that  t!ie  language  of  this 
clause  is  imperative,  the  next  question  is  as  to  the 
cases  to  ^^  hich  it  shall  apply.  The  answer  is  found 
in  the  constitution  itself.  The  judicial  power  shall 
extend  to  all  the  cases  enumerated  in  the  constitution. 
As  the  mode  is  not  limited,  it  may  exteiid  to  all  such 
cases,  in  any  form,  in  which  judicial  power  may  be 
exercised.  It  may,  therefore,  extend  to  them  in  the 
shape  of  original  or  appellate  jurisdiction,  or  both; 
for  there  is  notiiins:  in  the  nature  of  the  cases  wliich 
linds  to  the  exercise  of  the  one  in  preference  to  the 
other. 

In  what  cases  (if  any)  is  this  judicial  power  exclu- 
sive, or  exclusive  at  the  election  of  congress  ?  It  will 
\)e  observed  that  there  are  two  classes  of  cases  enu- 
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1816.      merated  in  the  constitution,  between  which  a  distinc* 
Martin      ^'^^  seenis  to  be  drawn.     The  first  class  includes 
Hunter's    ^^^^^   arising    under    the    constitution,    laws,    and 
liessec.      treaties  of  the  United  States ;  cases  affecting  ambas- 
sadors, other  public  ministers  and  consuls,  and  cases 
of  admiralty  and  maritime  jurisdiction.     In  this  class 
the  expression  is,  and  that  the  judicial  power  shall 
extend  to  all  cases  ;  but  in  the  subsequent  part  of  the 
clause  which  embraces  all  the  other  cases  of  national 
cognizance,  and  forms  the  second  class,  the  word 
"  a//"  is  dropped  seemingly  ex  industria.     Here  the 
judicial  authority  is  to  extend  to  controversies  (not 
to  all  controversies)  to  which  the  United  States  shall 
be  a  party,  &c.     From  this  difference  of  phraseology, 
perhaps,  a  difference  of  constitutional  intention  may, 
with  propriety,  be  inferred.     It  is  liardly  to  be  pre- 
sumed that  the  variation  in  the  lanffuagce  could  have 
been  accidental.     It  must  have  been  the  result  of 
some  determinate  reason ;  and  it  is  not  very  difficult 
to  find  a  reason  sufficient  to  support  the  apparent 
change  of  intention.     In  respect  to  the  first  class, 
it  may  well  have  been  the  intention  of  the  framers 
of  the  constitution  imperatively  to  extend  the  judicial 
power  either  in  an  original  or  appellate  form  to  off 
cases  ;  and  in  the  latter  class  to  leave  it  to  connrrcss 
to  qualify  the  jurisdiction,  original  or  appellate,  Id 
such  manner  as  public  policy  might  dictate. 

The  vital  importance  of  all  the  cases  enumerated 
in  the  first  class  to  the  national  sovereignty,  might 
warrant  such  a  distinction.  In  the  first  place,  as  to 
cases  arriving  under  the  constitution,  laws,  and  trea- 
ties of  the  United  States.     Here  the  state  courts 
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could   not  ordinarily  possess  a  direct  jurisdiction. 
The  jurisdiction  over  such  cases  could  not  exist  in 
the  state  courts  previous  to  the  adoption  of  the  con- 
stitution, and  it  could  not  afterwards  be  directly  con- 
ferred on  them ;  for  the  constitution  expressly  re- 
quires the  judicial  power   to  be  vested  in  courts 
ordained  and  established  by  the  United  States.  This 
class  of  cases  would  embrace  civil  as  well  as  crimin- 
al jurisdiction,  and  affect  not  only  our  internal  policy, 
but  our  foreign  relations.     It  would,  therefore,  be 
perilous  to  restrain  It  in  any  manner  whatsoeveri 
inasmuch  as  it  might   hazard  the  national  safety. 
The  same  remarks  may  be  urged  as  to  cases  affect- 
ing ambassadors,  other  public  ministers,  and  consuls, 
wh6  are  emphatically  placed  under  the  guardianship 
of  the  law  of  nations ;  and  as  to  cases  of  admiralty 
and  maritime  jurisdiction,  the  admiralty  jurisdiction 
embraces  all  questions  of  prize  and  salvage,  in  the 
correct  adjudication  of   which  foreign  nations  arc 
deeply  interested ;  it  embraces  also  maritime  torts, 
contracts,  and  offences,  in  which  the  principles  of 
the  law  and  comity  of  nations  often  form  an  essen- 
tial inquiry.     All  these  cases,  then,  enter  into  the 
national  policy,  affect  the  national  rights,  and  may 
compromit  the  national  sovereignty.     The  original 
or  appellate  jurisdiction  ought  not,  therefore,  to  be 
restrained,  but  should  be  commensurate  with  the 
mischiefs  intended   to  be  remedied,  and,  of  course, 
should  extend  to  all  cases  whatsoever. 

A  different  policy  might  well  be  adopted  in  re- 
icrcnce  to  the  second  class  of  cases ;  for  although 
it  might  be  fit  that  the  judiciarpower  should  extend 
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to  all  controversies  to  which  the  United  State3  should 
be  a  party,  yet  this  power  might  not  have  been  im- 
peratively given,  least  it  should  imply  a  right  to  take 
cognizance  of  original  suits  brought  against  llie  Uni- 
ted States  as  dclbndants  in  their  own  courts*    It 
might  not  have  been  deemed  proper  to  submit  the 
sovereignty  of  tlic  United  States,  against  their  own 
win,  to  judicial  cognizance,  either  to  enforce  rights 
or  to  prevent  wrongs:  and  as  to  the  other  cases  of 
the  second  class,  they  might  well  be  left  to  be  exer- 
cised under  the  exceptions  and  regulations  which 
congress  might,  in  their  wisdom,  choose  to  apply. 
It  is  also  worthy  of  remark,  tliat  congress  seem,  in 
a  good  degree,  in   tlie  establishment  of  the  present 
judicial  system,  to  have  adopted  this  distinction.  "  In 
the  first  class  of  cases,  the  jurisdiction  is  not  limited 
except  by  the  subject  matter ;  in  the  second,  it  is 
made  materially  to  depend  upon  the  value  in  con- 
troversy. 

We  do  not,  however,  profess  to  place  any  implicit 
reliance  upon  the  distinction  which  has  hei^  been 
staled  and  endeavoured  to  be  illustrated.  It  has  the 
rather  been  brou2:ht  into  view  in  deference  to  the  Ie» 
gislative  opinion,  which  has  so  long  acted  upon,  and 
enforced,  this  distinction.  But  there  is,  certainly, 
vast  weight  in  the  argument  which  has  been  urged, 
that  the  constitution  is  imperative  upon  congress  to 
vest  all  the  judicial  power  of  the  United  States,  in 
the  shape  of  original  jurisdiction,  in  the  supreme  and 
inferior  courts  created  under  its  own  authority.  At 
all  events,  whether  the  one  construction  or  the  other 
prevail,  it  is  manifest  that  the  judicial  power  of  the 
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United  States  is  unavoidablj,  in  sotne  cases^  exduMve  1816. 
of  all  state  authority,  and  in  all  others,  may  be  made  ^'^^^^ 
8o  at  the  election  of  cdnffress.  No  part  of  the  criminal  _  ▼• 
jurisdiction  of  the  United  States  can,  consistently  with 
the  constitution,  be  delegated  to  state  tribunals.  The 
admiralty  and  maritime  jurisdiction  is  of  the  same  ex- 
clusive cognizance ;  and  it  can  only  be  in  those  cases 
where,  previous  to  the  constitution,  state  tribunal! 
possessed  jurisdiction  independent  of  national  au- 
thority, that  they  can  now  constitutionally  exercise  a 
concurrent  jurisdiction.  Congress,  throughout  the 
judicial  act,  and  particularly  in  the  9th,  11th,  and 
13th  sections,  have  legislated  upon  the  supposition 
that  in  all  the  cases  to  which  the  judicial  powers  of 
the  United  States  extended,  they  might  rightfully 
vest  exclusive  jurisdiction  in  their  own  courts. 

But,  even  admitting  that  the  language  of  the  con« 
stitution  is  not  mandatory,  and  that  congress  may 
constitutionally  omit  to  vest  the  judicial  power  in 
courts  of  tho  UnitAd  Stntes,  it  cannot  he  denied  that 
when  it  is  vested,  it  may  be  exercised  to  the  utmost 
constitutional  extent. 

This  leads  us  to  the  consideration  of  the  great 

question  as  to  the  nature  and  extent  of  the  appellate 

jurisdiction  of  the  United  States.     We  have  already 

seen  that  appellate  jurisdiction  is  given  by  the  con- 

etitution  to  the  supreme  court  in  all  cases  where  it 

lias  not  original  jurisdiction;  subject,  however,  to 

enich  exceptions  and  regulations  as  congress  may 

prescribe.     It  is,  therefore,  capable  of  embracing 

«yery  case  enumerated  in  the  constitution,  which  is 

mot  exclusively  to  be  decided  by  way  of  origml 
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1819.     jurisdietioii.    But  the  exercise  of  appellate  juriBdic- 


tion  is  far  from  being  limited  by  the  terms  of  the 
T.        eoDstitution  to  the  supreme  court    There  caa  be  no 
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doubt  that  congress  may  create  a  succession  of  in- 
ferior  tribunals,  in  each  of  which  it  may  vest  appel- 
late as  well  as  original  jurisdiction.  The  judicial 
power  is  delegated  by  the  constitution  in  the  most 
genert^l  terms,  and  may,  therefore,  be  exercised  by 
congress  under  eyery  variety  of  form,  of  aj^Uate 
9r  <H*i^al  jurisdiction.  And  as  there  is  nothing  m 
the  constitution  which  restrains  or  limits  this  powei^ 
It  must,  therefore,  in  all  other  cases,  subsist  in  the 
litmost  latitude  of  which,  in  its  own  nature,  it  is  sue- 
^pti^e. 

Ab^  then,  by  the  terms  of  the  constitution,  the  ap- 
pellate jurisdiction  is  not  limited  as  to  the  supreme 
court,  and  as  to  this  court  it  may  be  exercised  in  all 
other  cases  than  those  of  which  it  has  original  cogni- 
zanoe,  what  is  there  to  restrain  its  exercise  over  state 
tribunals  in  the  enumerated  cases  ?  The  appellate^ 
fkower  is  not  limited  by  the  terms  of  the  third  article 
to  any  particular  courts.  The  words  are,  ^  the  ju- 
dicial power  (which  includes  appellate  power)  shall 
extend  to  all  casea^^  &c.,  and  ^^  in  all  other  cases  be* 
fore  Mentioned  the  supreme  court  shall  hitve  appel- 
late jurisdiction.''  It  is  the  case^  then,  and  not  Me 
cmrt^  that  gives  the  jurisdiction.  If  the  judkid 
power  extends  to  the  case,  it  will  be  m  vain  to  seard^. 
in  the  letter  of  the  constitution  for  any  qualifieatiott 
as  to  the  tribunal  where  it  depends.  It  is  incumbenti 
then,  upon  those  who  assert  such  a  qualificatioD  to 
stio w  Ltst  existence  by  necessary  impUcatiaQ.    If  the 


OF  THE  UNITEB  STATES.  33| 

text  be  dear  and  distinct,  bo  restriction  upon  tt»     laii, 
plain  and  obvious  import  ought  to  be  admitted,  un-  ^^^[^^ 
less  the  inference  be  irresistible.  ▼. 

If  the  constitution  meant  to  limit  die  appellate  1mm! 
jurisdiction  to  cases  pending  in  the  courts  of  the 
United  States,  it  would  necessarily  follow  that  the 
jurisdiction  of  these  courts  would,  in  all  the  casef 
enumerated  in  the  constitution,  be  exclusive  of  statg 
tribunals.  How  otherwise  could  the  jurisdiction  ez« 
tend  to  all  cases  arising  under  the  constitution,  lawsi 
and  treaties  of  the  United  States,  or  to  all  cassa  of 
admiraltj  and  maritime  jurisdiction?  If  some  of 
these  cases  might  be  entertained  by  state  tribunalsy 
and  no  appellate  jurisdiction  as  to  them  should  exist) 
then  the  appellate  power  would  not  extend  to  allj 
but  to  some^  cases.  If  state  tribunals  might  exercise 
Concurrent  jurisdiction  over  all  or  some  of  the 
odier  classes  of  cases  in  the  constitution  without  con- 
trol, then  the  appellate  jurisdiction  of  the  United 
States  might,  as  to  such  cases,  have  no  real  existence^ 
contrary  to  the  manifest  intent  of  the  constitution. 
Under  such  circumstances,  to  give  efiect  to  the  ju<^ 
dicial  power,  it  must  be  construed  to  be  exclusive ; 
and  this  not  only  when  the  casus  fasderis  should  arise 
directly,  but  when  it  should  arise,  incidentally,  io 
cases  pending  in  state  courts.  This  construction 
would  abridge  the  jurisdiction  of  such  court  far 
Bore  than  has  been  ever  contemplated  in  any  act  ^ 

oengrese. 

0^  the  other  hand,  if^  as  has  been  contendedf 
a  discretion  be  vested  in  congress  to  establish,  or  not 
tp  establiah,  io&riw  coijfftfi  at  their  own  {Measure,  and 
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1816.      congress  should  not  establish  such  courts,  the  appel* 

^^JP^*^    late  jurisdiction  of  the  supreme  court  would  have 

y.        nothing  to  act  upon,  unless  it  could  act  upon  cases 

^°     '    pending  in  the  state  courts.     Under  suchqircum- 

stances  it  must  be  held  that  the  appellate  power 

would  extend  to  state  courts ;  for  the  constitution  is 

peremptory  that  it  shall  extend  to  certain  enumera<* 

ted  cases,  which  cases  could  exist  in  no  other  courts. 

Any  other  construction,  upon  this  supposition,  would 

involve  this  strange  contradiction,  that  a  discretionary 

power  vested  in  congress,  and  which  they  might 

rightfully  omit  to  exercise,  would  defeat  the  absolute 

injunctions  of  the  constitution  in  relatipn  to  the  whole 

appellate  power. 

But  it  is  plain  that  the  fhimers  of  the  constitution 
did  contemplate  that  cases  within  the  judicial  cogni- 
zance of  the  United  States  not  only  might  but  would 
arise  in  the  state  courts,  in  the  exercise  of  their  ordi- 
nary jurisdiction.  With  this  view  the  sixth  article 
declares,  that  ^^  this  constitution,  and  the  laws  of  the 
United  States  which  shall  be  made  in  pursuance 
thereof,  and  all  treaties  made,  or  which  shall  be  made, 
under  the  authority  of  the  United  States,  shall  be  the 
supreme  law  of  the  land,  and  the  judges  in  eveij 
state  shall  be  bound  thereby,  any  thing  in  the  consti^ 
tution  or  laws  of  any  state  to  the  contrary  notwith- 
standing.*' It  is  obvious  that  this  obligation  is  im- 
perative upon  the  state  judges  in  their  official,  and 
not  merely  in  their  private,  capacities.  From  the 
very  nature  of  their  judicial  duties  they  would  be 
called  upon  to  pronounce  the  law  applicable  to  the 
pf^  in  judgqieDt!    Th^^  were  not  to  decide  nmaJjp 
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Mcordiog  to  the  laws  or  constitution  of  the  atate^  but  1816. 
according  to  the  constitution,  laws  and  treaties  of  the 
United  States — ^  the  supreme  law  of  the  land.'^ 
'  A  moment's  consideration  will  show  us  the  necessi- 
ty and  propriety  of  this  provision  in  cases  where  the 
jurisdiction  of  the  state  courts  is  unquestionaUe. 
Suppose  a  contract  for  the  payment  of  money  it 
made  between  citizens  of  the  same  state,  and  per- 
formance thereof  is  sought  in  the  courts  of  thieit  state ; 
no  person  can  doubt  that  the  jurisdiction  complete- 
ly and  exclusively  attaches,  in  the  first  instance,  to 
such  courts.  Suppose  at  the  trial  the  defendaat. 
sets  up  in  his  defence  a  tender  under  a  state  iawy 
making  paper  money  a  good  tender,  or  a  state  fatw^ 
impairing  the  obligation  of  such  contract,  which  laW) 
if  binding,  would  defeat  the  suit.  The  constitution 
of  the  United  States  has  declared  that  no  state  shldl 
make  any  thing  but  gold  or  silver  coin  a  tender  in 
payment  of  debts,  or  pass  a  law  impairing  the  obli« 
gation  of  contracts.  If  congress  shall  not  have  pass* 
ed  a  law  providing  for  the  removal  of  such  a  suit  to 
the  courts  of  the  United  States,  must  not  the  state 
court  proceed  te  hear  and  determine  it  ?  Can  a  mere 
plea  in  defence  be  of  itself  a  bar  to  further  proceed- 
ings,  so  as  to  prohibit  an  inquiry  into  its  truth  or  le- 
gal propriety,  when  no  other  tribunal  exists  to  whom 
judicial  cognizance  of  such  cases  is  confided  ?  Sup- 
pose an  indictment  for  a  crime  in  a  state  court,  and 
the  defendant  should  allege  in  his  defence  that  the 
crime  was  created  by  an  ex  post  facto  act  of  the  statei 
must  not  the  state  court,  in  the  exercise  of  a  jurisdic- 
tim  which  has  already  rightfully  attached,  have  m 
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1818.  Tt^t  to  pronounce  on  the  talidity  and  syffioboeifr  of 
^"^l^^^^  &e  defence  ?  It  would  be  extpemel jr  difficult, .  upoa 
1"-  any  legal  principles,  to  give  a  negative  answer  to 
these  inquiries.  Innumerable  instances  of  the  saoie 
sort  might  be  stated,  m  iilustratioB  of  the  position ) 
and  unless  the  state  courts  oouid  sustain  juriadictiOD 
m  such  cases,  this  clause  of  die  sixdi  article  would 
be  without  meankig  or  efifect)  and  public  mischiefiit 
of  a  most  enormous  magnitude,  would  inevitdbly 
ensue. 

It  must,  therefore,  be  conceded  that  the  constitii-* 
tion  not  onlj  contemplated,  but  meant  to  provide  for 
cases  within  the  scope  of  the  judicial  power  of  the 
United  States,  which  might  jet  depend  be&re  state 
tribunals.  It  was  foreseen  that  in  the  etercise  of 
dmr  ordinary  jurisdiction,  state  courts  would  mci- 
dentally  take  cognizance  of  cases  arising  under  the 
constitution,  the  laws,  and  treaties  of  the  United 
States.  Yet  td  all  these  cases  the  judicial  pow.eri 
by  the  very  terms  of  the  constitution,  is  to  extend. 
It  cannot  extend  by  original  jurisdiction  if  &at  wa9 
dready  rightfully  and  exclusively  attadied  in  the 
state  courts,  which  (as  has  been  already  ehown) 
may  occur ;  it  must,  therefore,  extend  by  appellate 
jurisdiction,  or  not  at  all.  It  would  seem  to  fofiow 
fhat  the  appellate  power  of  the  United  States  must, 
in  such  eases,  extend  to  state  tribunals ;  and  '^  in  suoh 
eases,  there  is  no  reason  why  it  sboiild  not  equ^jr 
attach  upon  ail  others  within  the  purview  of  the  eon^ 
stttution. 

It  has  been  ai^gued  &at  such  an  appeUate  jms^fo* 
iikm  over  state  courts  is  ieoonsifiteat  witfi  &6  g&Atit 
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^  our  govemBi0nt0,  and  the  spirit  cf  the  c<m8<itiilm  ttli. 
That  the  latter  was  never  designed  to  act  upon  state  ^"^I^^ 
sovereignties,  but  only  upon  the  people,  and  d»t  tf 
the  power  exists^,  it  will  materially  impair  tiie  9mn^ 
reignty  of  the  states,  and  the  independence  of  diMT 
courts.  We  cannot  yield  to  the  force  o£  this  reason^ 
ing }  it  assumes  principles  which  we  cannot  admili 
and  draws  conclusions  to  which  we  do  not  yieM  out 
assent 

It  is  a  mistake  that  the  constitution  was  not  design^ 
ed  to  operate  upon  states,  in  their  corporate  capaci*» 
ties.     It  is  crowded  widi  provisions  which  restrain  M 
annul  the  sovereignty  of  the  states  in  some  of  the 
jbigbest  branches  of  their  prerogatives.    The  tendi 
section    of   the  first  article  contains  a  long   list 
of  disabilities  and  prohibitions  imposed  upon  ihi 
states.     Surely,  when  such  essential  portions  of  statt 
sovereignty  are  taken  away,  or  prohibited  to  be  es* 
excised,  it  cannot  be  correctly  asserted  that  the  coifr* 
stitution  does  not  act  upon  the  states.    The  languagis 
of  the  constitution  is  also  imperative  upon  the  statei 
as  to  the  performance  of  many  duties.    It  is  impend 
live  upon  the  state  legislatures  to  make  laws  pr€H 
scribing  the  time,  places,  and  manner  of  holding  elee* 
tions  for  senators  and  representatives,  and  for  eleo* 
tors  of  president  and  vice-president     And  in  thesoi 
as  well  as  some  otlier  cases,  congress  have  a  right 
to  revise,  amend,  or  supercede  the  laws  which  may  b« 
passed  by  state  legislatures.    When,  therefore,  thtt 
states  are  stripped  of  some  of  the  highest  attributM 
of  sovereignty,  and  the  same  are  given  tothe  United 
States ;  when  the  legislatores  of  the  states  are,^  soMM 
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1816.      respects,  under  the  control  of  congress,  and  in  ertrf 
^'^^>^^   case  are,  under. the  constitution,  bound  by  the  para* 
T.        mount  authority  of  the  United  States ;  it  is  certainly 
™^'"**'''    difficult  to  support  the  argument  that  the  appellate 
power  oyer  the  decisions  of  state  courts  is  contrary 
to  the  genius  of  our  institutions.     The  courts  of  the 
United  States  can,  without  question,  revise  the  pro- 
ceedings of  the  executive  and  legislative  authoriUes 
of  the  states,  and  if  they  are  found  to  be  contrary  to 
the  constitution,  may  declare  them  to  be  of  no  legal 
validity.     Surely  the  exercise  of  the  same  right  over 
judicial  tribunals  is  not  a  higher  or  more  dangerous 
act  of  sovereign  power. 

Nor  can  such  a  right  be  deemed  to  impair  the  ia« 
dependence  of  state  judges.  It  is  assuming  the 
very  ground  in  controversy  to  assert  that  they  pos- 
sess an  absolute  independence  of  the  United  States. 
In  respect  to  the  powers  granted  to  the  United 
States,  they  are  not  independent ;  they  are  expressly 
bound  to  obedience  by  the  letter  of  the  constitution ; 
and  if  they  should  unintentionally  transcend  their 
authority,  or  misconstrue  the  constitution,  there  is 
BO  more  reason  for  giving  their  judgments  an  abso- 
lute and  irresistible  force,  than  for  giving  it  to  the 
acts  of  the  other  co-ordinate  departments  of  state 
sovereignty. 

The  argument  urged  from  the  possibility  of  the 
abuse  of  the  revising  power,  is  equally  unsatisfacto- 
ry. It  is  always  a  doubtful  course,  to  argue  against 
the  use  or  existence  of  a  power,  from  the  possibility 
of  its  abuse.  It  is  still  more  difficult,  by  such  an  ar- 
gument, to  ingraft  upon  a  general  power  a  restrio- 
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tion  which  is  not  to  be  found  in  the  terms  in  which  1816. 
it  is  given.  From  the  very  nature  of  things,  the 
absolute  right  of  decision,  in  the  last  resort,  must 
rest  somewhere— wherever  it  may  be  vested  it  is 
susceptible  of  abuse.  In  all  questions  of  jurisdic- 
tion the  inferior,  or  appellate  court,  must  pronounce 
the  final  judgment ;  and  common  sense,  as  well  as 
legal  reasoning,  has  conferred  it  upon  the  latter. 

It  has  been  further  argued  against  the  existence  of 
this  appellate  power,  that  it  would  form  a  novelty  in 
our  judicial  institutions.     This  is  certainly  a  mistake. 
In  the  articles  of  confederation,  an  instrument  framed 
ivith  infinitely  more  deference  to  state  rights  and 
state  jealousies,  a  power  was  given  to  congress  to 
establish  ^  courts  for  revising  and  determining,  final- 
ly, appeals  in  all  cases  of  captures.*'     It  is  remarka- 
l)le,  that  no  power  was  given  to  entertain  original 
jurisdiction   in  such  cases ;  and,  consequently,  the 
appellate  power  (although  not  so  expressed  in  terms) 
''^ivas  altogether  to  be  exercised  in  revising  the  deci- 
sions of  state  tribunals.     This  was,  undoubtedly,  so 
<ar  a  surrender  of  state  sovereignty  ;  but  it  never 
^^fras  supposed  to  be  a  power  fraught  with  public 
danger,  or  destructive  of  the  independence  of  state 
judges.     On  the  contrary,  it  was  supposed  to  be  a 
2>ower  indispensable  to  the  public  safety,  inasmuch 
^ts   our  national  rights  might  otherwise  be  compro- 
^nitted,  and  our  national  peace  been  dangered.  Under 
^he  present  constitution  the  prize  jurisdiction  is  con- 
fined to  the  courts  of  the  United  States ;  and  a  power 
to  revise  the  decisions  of  state  courts,  if  they  should 
Assert  jurisdiction  over  prize  causes,  cannot  be  less 

Vol.  I.  ax 
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1816.      important,  or  less  useful,  than  it  was  under  the  confe- 
deration. 

In  this  connexion  we  are  led  again  to  the  construc- 
tion of  the  words  of  the  constitution,  ^  the  judicial 
power  shall  extend,^^  &c.  If,  as  has  been  contended 
at  the  bar,  the  term  "  extend"  have  a  relative  sig- 
nification, and  mean  to  widen  an  existing  power,  it 
will  then  follow,  that,  as  the  confederation  gave  an 
appellate  power  over  state  tribunals,  the  constitution 
enlarged  or  widened  that  appellate  power  to  all  the 
other  cases  in  which  jurisdiction  is  given  to  the 
courts  of  the  United  States.  It  is  not  presumed  that 
the  learned  counsel  would  choose  to  adopt  such  a 
conclusion. 

It  is  further  argued,  that  no  great  public  mischief 
can  result  from  a  construction  which  shall  limit  the 
appellate  power  of  the  United  States  to  cases  in 
their  own  courts :  first,  because  state  judges  are 
bound  by  an  oath  to  support  the  constitution  of  the 
United  States,  and  must  be  presumed  to  be  men  of 
learning  and  integrity ;  and,  secondly,  because  con- 
gress must  have  an  unquestionable  right  to  remove 
all  cases  within  the  scope  of  the  judicial  power  from 
the  state  courts  to  the  courts  of  the  United  States,  at 
any  time  before  final  judgment,  though  not  after 
final  judgment.  As  to  the  first  reason — admitting 
that  the  judges  of  the  state  courts  are,  and  always 
will  be,  of  as  much  learning,  integrity,  and  wisdom, 
as  those  of  the  courts  of  the  United  States,  (which 
we  very  cheerfully  admit,)  it  does  not  aid  the  ail- 
ment. It  is  manifest  that  the  constitution  has  pro- 
ceeded upon  a  theory  of  its  own,  and  given  or  with- 
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held  powers  according  to  the  judgment  of  the  Ame-  1816. 
rican  people,  by  whom  it  was  adopted.  We  can 
only  construe  its  powers,  and  cannot  inquire  into  the 
policy  or  principles  which  induced  the  grant  of  them. 
The  constitution  has  presumed  (whether /ightly  or 
wrongly  we  do  not  inquire)  that  state  attachments, 
state  prejudices,  state  jealousies,  and  state  interests, 
might  sometimes  obstruct,  or  control,  or  be  suppor 
sed  to  obstruct  or  control,  the  regular  administration 
of  justice.  Hence,  in  controversies  between  states ; 
between  citizens  of  different  states ;  between  citizens 
claiming  grants  under  different  states;  between  a 
state  and  its  citizens,  or  foreigners,  and  between 
citizens  and  foreigners,  it  enables  the  parties,  under 
the  authority  of  congress,  to  have  the  controversies 
heard,  tried,  and  determined  before  the  national  tri^ 
bunals.  No  other  reason  than  that  which  has  been 
stated  can  be  assigned,  why  some,  at  least,  of  those 
cases  should  not  have  been  left  to  the  cognizance  of 
the  state  courts.  In  respect  to  the  other  enumera- 
ted cases — the  cases  arising  under  the  constitution, 
laws,  and  treaties  of  the  United  States,  cases  affect^ 
ing  ambassadors  and  other  public  ministers,  and 
cases  of  admiralty  and  maritime  jurisdiction — rea- 
sons of  a  higher  and  more  extensive  nature,  touching 
the  safety,  peace,  and  sovereignty  of  the  nation, 
might  well  justify  a  grant  of  exclusive  jurisdiction. 

This  is  not  all.  A  motive  of  anotlicr  kind,  per- 
fectly compatible  with  the  most  sincere  respect  for 
state  tribunals,  might  induce  the  grant  of  appellate 
power  over  their  decisions.  That  motive  is  the  im* 
portance,  and  even  necessity  of  uniformity  of  deci- 
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1816.  dions  throughout  the  whole  United  States,  upon  all 
subjects  within  the  purview  of  the  constitution. 
Judges  of  equal  learning  and  integritj,  in  different 
states,  might  differently  interpret  a  statute,  or  a 
treaty  of  ^the  United  States,  or  even  the  constitution 
itself:  If  there  were  no  revising  authority  to  control 
these  jarring  and  discordant  judgments,  and  harmo* 
nize  them  into  uniformity,  the  laws,  the  treaties,  and 
the  constitution  of  the  United  States  would  be  diffe- 
rent in  different  states,  and  might,  perhaps,  never 
have  precisely  the  same  construction,  obligation,  or 
efficacy,  in  any  two  states.  The  public  mischiefs 
that  would  attend  such  a  state  of  things  would  be 
truly  deplorable;  and  it  cannot  be  believed  that 
they  could  have  escaped  the  enlightened  convention 
which  formed  the  constitution.  What,  indeed,  might 
then  have  been  only  prophecy,  has  now  become  fact; 
and  the  appellate  jurisdiction  must  continue  to  be 
the  only  adequate  remedy  for  such  evils. 

There  is  an  additional  consideration,  which  is  en- 
titled to  great  weight.  The  constitution  of  the  Uni- 
ted States  was  designed  for  the  common  and  equal 
benefit  of  all  the  people  of  tlic  United  States.  The 
judicial  power  was  granted  for  the  same  benign  and 
salutary  purposes.  It  was  not  to  be  exercised  ex- 
clusively for  the  benefit  of  parties  who  might  be 
plaintiffs,  and  would  elect  the  national  forum,  but 
also  for  the  protection  of  defendants  who  might 
be  entitled  to  try  their  rights,  or  assert  their  privili- 
ges,  before  the  same  forum.  Yet,  if  the  construction 
contended  for  be  correct,  it  will  follow,  that  as  the 
plaintiff  may  always  elect  the  state  court,  the  de- 
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fendant  may  be  deprived  of  all  tlie  security  which      I8I6. 
the  constitution  intended  in  aid  of  his  rifi^hts.     Such  ^"^^^^^^ 

o     ^  MartiQ 

a  state  of  things  can,  in  no  respect,  be  considered  as  v. 
giving  equal  rights*.  To  obviate  this  difficulty,  we 
are  referred  to  the  power  which  it  is  admitted 
congress  possess  to  remove  suits  from  state  courts  to 
the  national  courts;  and  this  forms  the  second 
ground  upon  which  the  argument  we  are  consider- 
ing has  been  attempted  to  be  sustained. 

This  power  of  removal  is  not  to  be  found  in  ex- 
press terms  in  any  part  of  the  constitution ;  if  it  be 
given,  it  is  only  given  by  implication,  as  a  power  ne- 
cessary and  proper  to  carry  into  effect  some  express 
power.  The  power  of  removal  is  certainly  not,  in  strict- 
ness of  language;  it  presupposes  an  exercise  of  origi- 
nal jurisdiction  to  have  attached  elsewhere.  The  ex- 
istence of  this  power  of  removal  is  familiar  in  courts  act- 
ing according  to  the  course  of  the  common  law  in  cri- 
minal as  well  as  civil  cases,  and  it  is  exercised  before 
as  well  as  after  judgment  But  this  is  always 
deemed  in  both  cases  an  exercise  of  appellate,  and 
not  of  original  jurisdiction.  If,  then,  the  right  of 
removal  be  included  in  the  appellate  jurisdiction,  it  Is 
only  because  it  is  one  mode  of  exercising  that  power^ 
and  as  congress  is  not  limited  by  the  constitution  to 
any  particular  mode,  or  time  of  exercising  It,  it  may 
authorize  a  removal  either  before  or  after  judgment. 
The  time,  the  process,  and  the  manner,  must  be  sub* 
ject  to  its  absolute  legislative  control.  A  writ  of 
error  is,  indeed,  but  a  process  which  removes  the 
record  of  one  court  to  the  possession  of  another  court, 
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1818.  and  cDafales  the  latter  to  inspect  the  proceedings^ 
and  give  such  judgment  as  its  own  opinion  of  the 
law  and  justice  of  the  case  may  warrant  There  is 
nothing  in  the  nature  of  the  process  which  forbids  it 
from  being  applied  by  the  legislature  to  interlocutory 
as  well  as  final  judgments.  And  if  the  right  of  re- 
moval from  state  courts  exist  before  judgment,  be- 
cause it  is  included  in  the  appellate  power,  it  must, 
for  the  same  reason,  exist  after  judgment  And  if  the 
appellate  power  by  the  constitution  does  not  include 
cases  pending  in  state  courts,  the  right  of  removal, 
which  is  but  a  mode  of  exercising  that  power,  cannot 
be  applied  to  them.  Precisely  the  same  objections, 
therefore,  exist  as  to  the  right  of  removal  before  judg- 
ment, as  after,  and  both  must  stand  or  fall  together. 
Nor,  indeed,  would  the  force  of  the  arguments  on 
either  side  materially  vary,  if  the  right  of  removal 
were  an  exercise  of  original  jurisdiction.  It  would 
equally  trench  upon  the  jurisdiction  and  indepen- 
dence of  state  tribunals. 

The  remedy,  too,  of  removal  of  suits  would  be  ut- 
terly inadequate  to  the  purposes  of  the  constitution, 
if  it  could  act  only  on  the  parties,  and  not  upon  the 
state  courts.  In  respect  to  criminal  prosecutions,  th« 
difficulty  seems  admitted  to  be  insurmountable ;  and 
in  respect  to  civil  suits,  there  would,  in  many  cases, 
be  rights  without  corresponding  remedies,  if  state 
courts  should  deny  the  constitutionality  of  the  autho- 
rity to  remove  suits  from  their  cognizance,  in  what 
manner  could  they  be  compelled  to  relinquish 
the  jurisdiction  }  In  respect  to  criminal  eases,  there 
would  at  once  be  an  end  of  all  control,  and  the 
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state  decisions  would  be  paramount  to  the  constitu-  isiB. 
tion ;  and  though  in  civil  suits  the  courts  of  the  United 
States  might  act  upon  the  parties,  yet  the  state  courts 
might  act  in  the  same  way ;  and  this  conflict  of  juris- 
dictions would  not  only  jeopardise  private  rights,  but 
bring  into  imminent  peril  the  public  interests* 

On  the  whole,  the  court  are  of  opinion,  that  the 
appellate  power  of  the  United  States  does  extend  to 
cases  pending  in  the  state  courts ;  and  that  the  25th 
section  of  the  judiciary  act,  which  authorizes  the  ex- 
ercise of  this  jurisdiction  in  the  specified  cases,  by  a 
writ  of  error,  is  supported  by  the  letter  and  spirit  of 
the  constitution.  We  find  no  clause  in  that  instru- 
ment which  limits  this  power;  and  we  dare  not  inter- 
pose a  limitation  where  the  people  have  not  been  dis^ 
posed  to  create  one. 

Strong  as  this  conclusion  stands  upon  the  general 
language  of  the  constitution,  it  may  still  derive  sup- 
port from  other  sources.  It  is  an  historical  fact,  that 
this  exposition  of  the  constitution,  extending  its  ap- 
pellate power  to  state  courts,  was,  previous  to  its 
adoption,  uniformly  and  publicly  avowed  by  its 
firiends,  and  admitted  by  its  enemies,  as  the  basis  of 
their  respective  reasonings,  both  in  and  out  of  the 
state  conventions*  It  is  an  historical  fact,  that  at 
the  time  when  the  judiciary  act  was  submitted  to  the 
deliberations  of  the  first  congress,  composed,  as  it 
lyas,  not  only  of  men  of  great  learning  and  ability, 
but  of  men  who  had  acted  a  principal  part  in  framings 
supporting,  or  opposing  that  constitution,  the  same 
exposition  was  explicitly  declared  and  admitted  by 
the  friends  and  by  the  opponents  of  that  system.    It 
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1816.      19  an  historical  fact,  that  the  supreme  court  of  the 
^'^^'^"^^    United  States  have,  from  time  to  time,  sustained  this 
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T.  appellate  Jurisdiction  in  a  great  variety  of  cases, 
brought  from  the  tribunals  of  manj  of  the  most  im- 
portant states  in  the  union,  and  that  no  state  tribu- 
nal has  ever  breathed  a  judicial  doubt  on  the  subject, 
or  declined  to  obey  the  mandate  of  the  supreme 
court,  until  the  present  occasion.  This  weight  of 
contemporaneous  exposition  by  all  parties,  this  ac- 
quiescence of  enlightened  state  courts,  and  these  ju- 
dicial decisions  of  the  supreme  court  through  so  long 
a  period,  do,  as  we  think,  place  the  doctrine  upon  a 
foundation  of  authority  which  cannot  be  shaken,  with- 
out delivering  over  the  subject  to  perpetual  and  irre- 
mediable doubts. 

The  next  question  which  has  been  argued,  is, 
whether  the  case  at  bar  be  within  the  purview  of  the 
25th  section  of  the  judiciary  act,  so  that  this  court 
may  rightfully  sustain  the  present  writ  of  error. 
This  section,  stripped  of  passages  unimportant 
in  this  inquiry,  enacts,  in  substance,  that  a  final 
judgment  or  decree  in  any  suit  in  the  highest  court 
of  law  or  equity  of  a  state,  where  is  drawn  in  ques- 
tion the  validity  of  a  treaty  or  statute  of,  or  an  au- 
thority excised  under,  the  United  States,  and  the  de- 
cision is  against  their  validity ;  or  where  is  drawn  in 
question  the  validity  of  a  statute  of,  or  an  authori^ 
exercised  under,  any  state,  on  the  ground  of  their 
being  repugnant  to  the  constitution,  treaties,  or  laws, 
of  the  United  States,  and  the  decision  is  in  favour  of 
such  their  validity ;  or  of  the  constitution,  or  of  a  trea- 
ty or  statute  of,  or  commission  held  under,  the  United 
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States,  and  the  decision  is  against  the  title^  fights  pri-  1816. 
vilege,  or  exemption^  specially  set  up  or  claimed  by  either  ^"^"^^^^^ 
party  under  such  clause  of  the  said  constitution,  treaty, 
statute,  or  commission,  may  be  re-examined  and  re- 
versed or  aflirmed  in  the  supreme  court  of  the  United 
States,  upon  a  writ  of  error,  in  the  same  manner,  and 
under  the  same  regulations,  and  the  writ  shall  have 
the  s^mc  effect,  as  if  the  judgment  or  decree  com* 
plained  of  had  been  rendered  or  passed  in  a  circuit 
court,  and  the  proceeding  upon  the  reversal  shaU 
also  be  the  same,  except  that  the  supreme  courts  instead 
of  remanding  the  cause  for  a  final  decision^  as  before 
provided^  may^  at  their  discretion,  iftlie  cause  shall  have 
been  once  remanded  before,  proceed  to  a  final  decision  of 
the  same,  and  award  execution.  But  no  other  error 
shall  be  assigned  or  regarded  as  a  ground  of  rever- 
sal in  any  such  case  as  aforesaid,  than  such  as  ap» 
j}ears  upon  the  face  of  the  record,  and  immediately  rc- 
spects  the  before-mentioned  question  of  validity  or  con- 
struction of  the  said  constitution,  treaties,  statutes, 
commissions,  or  authorities  in  dispute. 

That  the  present  writ  of  error  is  founded  upon  a 
judgment  of  the  court  below,  which  diew  in  question 
and  denied  the  validity  of  a  statute  of  the  United 
States,  is  incontrovertible,  for  it  is  apparent  upon  the 
face  of  the  record.  That  this  judgment  is  final  upon 
the  rights  of  the  parties  is  equally  true;  for  if  well 
founded,  the  former  judgment  of  that  court  was  of 
conclusive  authority,  and  the  former  judgment  of  this 
court  utterly  void.  The  decision  was,  therefore,- 
equivalent  to  a  perpetual  stay  of  proceedings  upon 
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1816.  the  mandate,  and  a  perpetual  denial  of  all  the  rights 
acquired  under  it.  The  case,  then,  falls  directly 
within  the  terms  of  the  act.  It  is  a  final  judgment 
in  a  suit  in  a  state  court,  denying  the  validity  of  a 
6tatute  of  the  United  States.;  and  unless  a  distinc- 
tion can  be  made  between  proceedings  under  a 
mandate,  and  proceedings  in  an  original  suit,  a  writ 
of  error  is  the  proper  ren>edy  to  revise  that  judg- 
ment. In  our  opinion  no  legal  distinction  exists  be- 
tween the  cases. 

In  causes  remanded  to  the  circuit  courts,  if  the 
mandate  be  not  correctly  executed,  a  writ  of  error  or 
appeal  has  always  been  supposed  to  be  a  proper  reme- 
dy, and  has  been  recognized  as  such  in  the  former  de- 
cisions of  this  court.  The  statute  gives  the  same  eA 
feet  to  writs  of  error  from  the  judgments  of  state 
courts  as  of  the  circuit  courts ;  and  in  its  terms  pro- 
vides for  proceedings  where  the  same  cause  may  be 
a  second  time  brought  up  on  writ  of  error  before  the 
supreme  court.  There  is  no  limitation  or  descrip- 
tion of  the  cases  to  which  the  second  writ  of  error 
may  be  applied ;  and  it  ought,  therefore,  to  be  co- 
extensive with  the  cases  which  fall  within  the  mis- 
ohiefs  of  the  statute.  It  will  hardly  be  denied  that 
this  cause  stands  in  that  predicament ;  and  if  so, 
then  the  appellate  jurisdiction  of  this  court  has  right- 
jfuUy  attached. 

But  it  is  contended,  that  the  former  judgment  of 
this  court  was  rendered  upon  a  case  not  within  the 
purview  of  this  section  of  the  judicial  act,  and  that  as 
it  was  pronounced  by  an  incompetent  jurisdiction,  it 
was  utterly  void,  and  cannot  be  a  sufficient  founda- 


OP  THE  UNITED  STATE&  35fi 

tion  to  sustain  any  subsequent  proceedings.  To  this  1816. 
argument  several  answers  may  be  given.  In  the  first 
place,  it  is  not  admitted  that,  upon  this  writ  of  error, 
the  former  record  is  before  us.  The  error  now  as. 
signed  is  not  in  the  former  proceedings,  but  in  the 
judgment  rendered  upon  the  mandate  issued  after 
the  former  judgment.  The  question  now  litigated 
is  not  upon  the  construction  of  a  treaty,  but  upon  the 
constitutionality  of  a  statute  of  the  United  States, 
which  is  clearly  within  our  jurisdiction.  In  the  next 
place,  in  ordinary  cases  a  second  writ  of  error  has 
never  been  supposed  to  draw  in  question  the  pro- 
priety of  the  first  judgment,  and  it  is  difiicult  to  per- 
ceive how  such  a  proceeeding  could  be  sustained 
upon  principle.  A  final  judgment  of  this  court  is 
supposed  to  be  conclusive  upon  the  rights  which  it 
decides,  and  no  statute  has  provided  any  process  by 
which  this  court  can  revise  its  own  judgments.  In 
several  cases  which  have  been  formerly  adjudged  in 
this  court,  the  same  point  was  argued  by  counsel,  and 
expressly  overruled  It  was  solemnly  held  that  a 
final  judgment  of  this  court  was  conclusive  upon  the 
parties,  and  could  not  be  re-examined. 

In  this  case,  however,  from  motives  of  a  public  na- 
ture, we  arc  entirely  willing  to  wave  all  objections, 
and  to  go  back  and  re-examine  the  question  of  juris- 
diction as  it  stood  upon  the  record  formerly  in  judg- 
ment. We  have  great  confidence  that  our  jurisdic- 
tion will,  on  a  careful  examination,  stand  confirmed  as 
well  upon  principle  as  authority.  It  will  be  recol- 
lected that  the  action  was  an  ejectment  for  a  parcel 
of  land  in  the  Northern  Neck,  formerly  belonging  to 


^356  CASES  IN  THE  SUPREME  COURT 

1816.  Lord  Fairfax.  The  original  plaintiff  claimed  tlie 
land  under  a  patent  granted  to  him  by  the  state  of 
Virginia,  in  1789,  under  a  title  supposed  to  be  vested 
in  that  state  by  escheat  or  forfeiture.  The  original 
defendant  claimed  the  land  as  devisee  under  the  will 
of  Lord  Fairfax.  The  parties  agreed  to  a  special 
statement  of  facts  in  the  nature  of  a  special  verdict, 
upon  which  the  district  court  of  Winchester,  in  1793, 
gave  a  general  judgment  for  the  defendant,  which 
judgment  was  afterwards  reversed  in  1810,  by  the 
court  of  appeals,  and  a  general  judgment  was  ren- 
dered for  the  plaintiff;  and  from  this  last  judgment  a 
writ  of  error  was  brought  to  the  supreme  court. 
The  statement  of  facts  contained  a  regular  deduc- 
tion of  the  title  of  Lord  Fairfax  until  his  death,  in 
1781,  and  also  the  title  of  his  devisee.  It  also  con- 
tained a  regular  deduction  of  the  title  of  the  plaintiff, 
under  the  state  of  Virginia,  and  further  referred  to 
the  treaty  of  peace  of  1783,  and  to  the  acts  of  Vir- 
ginia respecting  the  lands  of  Lord  Fairfax,  and  the 
supposed  escheat  or  forfeiture  thei^of,  as  component 
parts  of  the  case.  No  facts  disconnected  with  the 
titles  thus  set  up  by  the  parties  were  alleged  on 
cither  side.  It  is  apparent,  from  this  summary  ex- 
planation, that  the  title  thus  set  up  by  the  plaintiff 
might  be  open  to  other  objections ;  but  the  title  of 
the  defendant  was  perfect  aqd  complete,  if  it  was 
protected  by  the  treaty  of  1783.  If,  therefore,  this 
court  had  authority  to  examine  into  the  whole  record, 
Qnd  to  decide  upon  the  legal  vahdity  of  the  title  of 
the  defendant,  as  well  as  its  application  to  the  treaty 
«f  peace,  it  would  be  a  case  withiq  th^  e^pr^ss  pui> 
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tiew  of  the  25tli  section  of  the  act;  for  there  was       isie.* 
notiilqg  in  the  record  upon  which  the  court  below 
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could  have  decided  but  U}>on  the  title  as  connected  y 
with  the  treaty ;  and  if  the  title  was  otherwise  good, 
its  sufficiency  must  have  depended  altogether  upon 
its  protection  under  the  treaty.  Under  such  circum- 
stances it  was  strictly  a  suit  where  was  drawn  in 
cjuestion  the  construction  of  a  treaty,  and  the  deci- 
sion was  against  the  title  specially  set  up  or  claimed 
by  the  defendant.  It  would  fall,  then,  within  the 
very  terms  of  the  act. 

The  objection  urged  at  the  bar  is,  that  this  court 
cannot  inquire  into  the  title,  but  simply  into  the  cor- 
rectness of  the  construction  put  upon  the  treaty  by 
the  court  of  appeals ;  and  that  their  judgment  is  not 
re-examinable  here,  unless  it  appear  on  the  face  of 
the  record  that  some  construction  was  put  upon  the 
treaty.  If,  therefore,  that  court  might  have  decided 
the  case  upon  the  invalidity  of  the  title,  (and,  non 
constat^  that  they  did  not,)  independent  of  the  treatyi 
there  is  an  end  of  the  appellate  jurisdiction  of  this 
court.  In  support  of  this  objection  much  stress  is 
laid  upon  the  last  clause  of  the  section,  which  de- 
clares, Aiat  no  other  cause  shall  be  regarded  as  a 
ground  of  reversal  than  such  as  appears  on  the  face  of 
the  record  and  immediately  respects  the  construction 
of  the  treaty,  &c.,  in  dispute. 

If  this  be  the  true  construction  of  the  sectioi],  it 
will  be  wholly  inadequate  for  the  purposes  which  it 
professes  to  have  in  view,  and  may  be  evaded  at 
pleasure.  But  we  see  no  reason  for  adopting  this 
narrow  construction;  and  there  are  the  strongest 
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18I((.  reasons  against  it,  founded  upon  the  words  as  well 
as  the  intent  of  the  legislature.  What  is  the  case 
lor  which  the  body  of  the  section  provides  a  remedy 
^jy^^*  bj  writ  of  error  ?  The  answer  must  be  in  the  wordtf 
of  the  section,  a  suit  where  is  drawn  in  question  the 
construction  of  a  treaty,  and  the  decision  is  against 
the  title  set  up  by  the  party.  It  is,  therefore,  the  deci- 
noii  against  the  title  set  up  with  reference  to  the 
treaty,  and  not  the  mere  abstract  construction  of  the 
treaty  itself,  upon  which  the  statute  intends  to  found 
the  appellate  jurisdiction.  How,  indeed,  can  it  be 
pdssiblc  to  decide  whether  a  title  be  within  the  pro- 
tection of  a  treaty,  until  it  is  ascertained  what  that 
title  is,  and  whether  it  have  a  legal  validity?  From 
the  very  necessity  of  the  case,  there  must  be  a  pre- 
liminary inquiry  into  the  existence  and  structure  of 
the  title,  before  the  court  can  construe  the  treaty  in 
reference  to  that  title.  If  the  court  below  should 
decide,  that  the  title  was  bad,  and,  therefore,  not 
protected  by  the  treaty,  must  not  this  court  have  a 
power  to  decide  the  title  to  be  good,  and,  therefore^ 
protected  by  the  treaty  ?  Is  not  the  treaty,  in  both 
instances,  equally  constniod,  and  the  title  of  the 
party,  in  reference  to  the  treaty,  equally  ascertained 
and  decided  ?  Nor  does  the  clause  relied  on  in  the 
objection,  impugn  this  construction.  It  requires,  that 
the  error  upon  which  the  appellate  court  is  to  de- 
cide, shall  appear  on  the  face  of  the  record,  and  /m- 
mediafely  respect  the  questions  before  mentioned  in 
th(»  section.  One  of  the  questions  is  as  to  the  con- 
struction of  a  treaty  upon  a  title  specially  set  up  by 
a  party,  and  every  error  that  immediately  respects 
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that  question  must,  of  course,  be  within  the  cogni-      1816. 
zance  of  the  court.     The  title  set  up  in  this  case  is  '^^T^'''^^ 
apparent  upon  the  face  of  the  record,  and  immediate-        v. 
ly  respects  the  decision  of  that  question ;  any  error, 
therefore,  in  respect  to  that  title  must  be  re-examin- 
oble,  or  the  case  could  never  be  presented  to  the 
court. 

The  restraining  clause  was  manifestly  intended  for 
a  very  dilTei'ent  purpose.  It  was  foreseen  that  the, 
parties  might  claim  under  various  titles,  and  might  as- 
sert various  defences,  altogether  independent  of  each 
other.  The  court  might  admit  or  reject  evidence 
applicable  to  one  particular  title,  and  not  to  all,  and 
in  sijch  cases  it  was  the  intention  of  congress  to  li- 
mit what  would  otherwise  have  unquestionably  at- 
tached to  the  court,  the  right  of  revising  all  the 
points  involved  in  the  cause.  It  therefore  restrains 
this  right  to  such  errors  as  respect  the  questions 
specified  in  the  section ;  and  in  this  view,  it  has  ao 
appropriate  sense,  consistent  with  the  preceding 
clauses.  We  are,  therefore,  satisfied,  that,  upon 
principle,  the  case  was  rightfully  before  us,  and  if 
the  point  were  perfectly  new,  we  should  not  hesitate 
to  assert  the  jurisdiction. 

But  the  point  has  been  already  decided  by  this 
court  upon  solemn  argument.  In  Smith  v.  The  State 
of  Maryland,  (6  Cranch^  286.,)  precisely  the  same 
objection  was  taken  by  counsel,  and  overruled  by 
the  unanimous  opinion  of  the  court  That  case  wasy 
in  some  respects,  stronger  than  the  present;  for  the 
court  below  decided,  expressly,  that  the  party  had  no 
title,  and,  therefore^  the  treaty  could  not  operate 
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1816.       upon  it.     This  court  entered  into  an  examination  of 
that  question,  and  being  of  the  same  opinion,  affirm- 
ed the  judgment     There  cannot,  then,  be  an  autho- 
rity which  could  more  completely  govern  the  present 
question. 

It  has  been  asserted  at  the  bar  that,  in  point  of 
fact,  the  court  of  appeals  did  not  decide  either  upon 
the  treaty  or  the  title  apparent  upon  the  record,  but 
upon  a  compromise  made  under  an  act  of  the  legis- 
lature of  Virginia.  If  it  be  true  (as  we  are  inform- 
ed) that  this  was  a  private  act,  to  take  effect  only 
upon  a  certain  condition,  viz.  the  execution  of  a  deed 
of  release  of  certain  lands,  which  was  matter  in  pais, 
it  is  somewhat  difficult  to  understand  how  the  court 
could  take  judicial  cognizance  of  the  act,or  of  the  per- 
formance of  the  condition,  unless  spread  upon  the  re- 
cord. At  all  events,  we  are  bound  to  consider  that 
the  court  did  decide  upon  the  facts  actually  before 
them.  The  treaty  of  peace  was  not  necessary  to 
have  been  stated,  for  it  was  the  supreme  law  of  the 
land,  of  which  ail  courts  must  take  notice.  And  at 
the  time  of  the  decision  in  the  court  of  appeals  and 
in  this  court,  another  treaty  had  intervened,  which 
attached  itself  to  the  title  in  controversy,  and,  of  » 
course,  must  have  been  the  supreme  law  to  govern 
the  decision,  if  it  should  be  found  applicable  to  the 
case.  It  was  in  this  view  that  this  court  did  not 
deem  it  necessary  to  rest  its  foitner  decision  upon 
the  treaty  of  peace,  believincr  that  the  title  of  the 
defendant  was,  at  all  events,  perfect  under  the  treatj 
of  1794. 
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The  remaining  questions  respect  more  the  prac-  -   1816. 
tice  than  the  principles  of  this  court     The  forms  of   ^'^'^'^^ 
process,  and  the  modes  of  proceeding  in  the  exercise         w. 
of  jurisdiction  are,  with  few  exceptions,  left  by  the 
legislature  to  be  regulated  and  changed  as  this  court 
may,  in  its  discretion,  deem  expedient.     By  a  rule 
of  this  court,  the  return  of  a  copy  of  a  record  of  the 
proper  court,  under  the  seal  of  that  court,  annexed 
to  the  writ  of  error,  is  declared  to  be  "  a  sufficient 
compliance  with  the  mandate  of  the  writ."     The  re- 
cord, in  this  case,  is  duly  certified  by  the  clerk  of  the 
court  of  appeals,  and  annexed  to  the  writ  of  error. 
The  objection,  therefore,  which  has  been  urged  to 
the  sufficiency  of  the  retuni,  cannot  prevail. 

Another  objection  is,  that  it  does  not  ap|>car  that 
the  judge  who  granted  the  writ  of  error  did,  upon 
issuing  the  citation,  take  the  bond  required  by  the 
22d  section  of  the  judiciary  act. 

We  consider  that  provision  as  merely  directory  to 
the  judge  ;  and  that  an  omission  does  not  avoid  ilie  • 
writ  of  error.  If  any  party  be  prejudiced  by  the 
omission,  this  court  can  grant  him  summary  relief, 
by  imposing  such  terms  on  the  other  party  as,  under 
all  the  circumstances,  may  be  legal  and  proper. 
But  there  is  nothmg  in  the  record  by  which  we  can 
judicially  know  whether  a  bond  has  been  taken  or 
not ;  for  the  statute  does  not  require  the  bond  to  be 
returned  to  this  court,  and  it  might,  with  equal  pro- 
priety, be  lodged  in  the  court  below,  who  would  or- 
dinarily execute  the  judgment  to  be  rendered  on  the 
writ.     And  the  presumption  of  law  is,  until  the  con- 

Voi.  1.  '  •  2  z 


362  CASES  IN  TH£  SUPREME  COUKT 

1816.      trarjr  appears,  that  every  judge  who  signs  a  citation 
has  obeyed  the  injunctions  of  the  act. 

We  have  thus  gone  over  all  the  principal  ques- 
tions in  the  cause,  and  we  deliver  our  judgment  with 
entire  confidence,  that  it  is  consistent  with  the  con- 
stitution and  laws  of  the  land. 

We  have  not  thought  it  incumbent  on  us  to  give 
any  opinion  upon  the  question,  whether  this  court 
have  authority  to  issue  a  writ  of  mandamus  to  the 
court  of  appeals  to  enforce  the  former  judgments,  as 
we  do  not  think  it  necessarily  involved  in  the  decision 
of  this  cause. 

It  is  the  opinion  of  the  whole  court,  that  the  jpdg* 
ment  of  the  court  of  appeals  of  Vir^nia,  rendered 
on  the  mandate  in  this  cause,  be  i^eversed,  and  the 
judgment  of  the  district  court,  held  at  Winchester, 
be,  and  the  same  is  hereby  affirmed. 

Johnson,  J.  It  will  be  observed  in  this  case,  that 
the  court  disavows  all  intention  to  decide  on  the 
right  to  issue  compulsory  process  to  the  state  courts; 
thus  leaving  us,  in  my  opinion,  where  the  constitu- 
tion and  laws  place  us — supreme  over  persons  and 
cases  as  far  as  our  judicial  powers  extend,  but  not 
asserting  any  compulsory  control  over  the  state  tri- 
bunals. 

In  this  view  I  acquiesce  In  their  opinion,  but  not 
altogether  in  the  reasoning,  or  opinion,  of  my  bro- 
ther who  delivered  it.  Few  minds  are  accustomed 
to  the  same  habit  of  thinking,  and  our  conclusions 
are  most  satisfactory  to  ourselves  when  arrived  at  ip 
our  own  way.  * 
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I  have  another  l^ason  for  expressing  mj  opinion  1816. 
on  this  occasion.  I  view  this  question  as  one  of  the 
most  momentous  importance ;  as  one  which  maj  af- 
fect, in  its  consequences,  the  permanence  of  the 
American  union.  It  presents  an  instance  of  collision 
between  the  judicial  powers  of  the  union,  and  one 
of  the  greatest  states  in  the  union,  on  a  point  the 
most  delicate  and  difficult  to  be  adjusted.  On 
the  one  hand,  the  general  government  must  cease 
to  exist  whenever  it  loses  the  power  of  protecting 
itself  in  the  exercise  of  its  constitutional  powers. 
Force,  which  acts  upon  the  physical  powers  of  man, 
or  judicial  process,  which  addresses  itself  to  his  mo^ 
ral  principles  or  his  fears,  are  the  only  means  to 
which  governments  can  resort  in  the  exercise  of  their 
authority.  The  former  is  happily  unkno^vn  to  the 
genius  of  our  constitution,  except  as  far  as  it  shall 
be  sanctioned  by  the  latter;  but  let  the  latter  be 
obstructed  in  its  progress  by  an  opposition  which  it 
cannot  overcome  or  put  by,  and  the  resort  must  be 
to  the  former,  or  government  is  no  more. 

On  the  other  hand,  so  firmly  am  I  persuaded  that 
the  American  people  can  no  longer  enjoy  the  bless- 
ings  of  a  free  government,  whenever  the  state  sove« 
reignties  shall  be  prostrated  at  the  feet  of  the  gene- 
ral government,  nor  the  proud  consciousness  of 
equality  and  security,  any  longer  than  the  indepen- 
dence of  judicial  power  shall  be  maintained  cons^ 
crated  and  intangible,  that  I  could  borrow  the  lan^ 
^lage  of  a  celebrated  orator,  and  exclaim,  ^^  I  re« 
|oice  that  Virginia  has  resisted.'^ 

Yet  hero  T  must  claim  the  privileg^c  of  expressing 
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1816.      my  regret,  that  the  opposition  of  the  high  and  trulj 
^'^^y'^   respected  tribunal  of  that  state  had  not  been  mark- 
V.         e4  with  a  little  more  moderation.     The  onlj  point 
Leisee.     necessary  to  be  decided  in  the  case  then  before  them 
was,  ^^  whether  they  were  bound  to  obey  the  mandate 
emanoiing  from  this  court P^  But  in  the  judgment  en- 
tered on  their  minutes,  they  have  affirmed  that  the 
case  was,  in  this  court,  coram  nonjudice^  or,  in  other 
words,  that  this  court  had  not  jurisdiction  over  it. 

This  is  assuming  a  truly  alarming  latitude  of  ju- 
dicial power.  Where  is  it  to  end  ?  It  is  an  acknow- 
ledged principle  of,  I  believe,  every  court  in  the 
world,  that  not  only  the  decisions,  but  every  thing 
done  under  the  judicial  process  of  courts,  not  having 
jurisdiction,  are,  ipsofacto^  void.  Are,  then,  the  judg- 
ments of  this  court  to  be  reviewed  iti  every  court  of 
the  union  ?  and  is  every  recovery  of  money,  every 
change  of  property,  tliat  has  taken  place  under  our 
process,  to  be  considered  as  null,  void,  and  tortious  ? 
Wc  pretend  not  to  more  infallibility  than  other 
courts  composed  of  the  same  frail  materials  which 
compose  this.  It  would  be  the  height  of  affectation 
to  close  our  minds  upon  the  recollection  that  we 
have  been  extracted  from  the  same  seminaries  in 
which  originated  the  learned  men  who  preside  over 
the  state  tribunals.  But  there  is  one  claim  which 
we  can  with  confidence  assert  in  our  own  name  upon 
t}iose  tribunals — the  profound,  uniform,  and  unaffect- 
ed respect  which  this  court  has  always  exhibited  for 
state  decisions,  give  us  strong  pretensions  to  judicial 
comity.  And  another  claim  I  may  assert,  in  the  tiame 
of  the  American  people ;  in  this  court,  every  state  in 
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tlie  union  is  represented ;  we  are  constituted  by  the       1816. 
voice  of  the  union,  and  wl^.  decisions  take  place,    ^^[T^^^ 
which  nothing  but  a  spirit  t6  give  ground  and  hai^        ▼. 
monize  can  reconcile,  ours  is  the  superor  claim  upon 
the  comity  of  the  state  tribunals.     It  is  the  nature  of 
the  human  mind  to  press  a  favourite  hypothesis  too 
far,  but  magnanimity  will  always  be  ready  to  sacri* 
fice  the  pride  of  opinion  to  public  welfare. 

In  the  case  before  us,  the  collision  has  been,  on 
our  part,  wholly  unsolicited.  The  exercise  of  this 
appellate  jurisdiction  over  the  state  decisions  has 
long  been  acquiesced  in,  and  when  the  writ  of  error, 
in  this  case,  was  allowed  by  the  president  of  the  court 
of  appeals  of  Virginia^  we  were  sanctioned  in  suppo- 
sing that  we  were  to  meet  with  the  same  acqui- 
escence there.  Had  that  court  refused  to  grant  the 
writ  in  the  first  instance,  or  had  the  question  of  ju- 
risdiction, or  on  the  mode  of  exercising  jurisdiction, 
been  made  here  originally,  we  should  have  been  put 
on  our  guard,  and  might  have  so  modelled  the  process 
of  the  court  as  to  strip  it  of  the  offensive  form  of  a 
mandate.  In  this  case  it  might  have  been  brought 
down  to  what  probably  the  25th  section  of  the  judi- 
ciary act  meant  it  should  be,  to  wit,  an  alternative 
judgment,  either  that  the  state  court  may  finally 
proceed,  at  its  option,  to  carry  into  effect  the  judg- 
ment of  this  court,  or,  if  it  declined  doing  so,  that 
then  this  court  would  proceed  itself  to  execute  it 
The  language,  sense,  and  operation  of  the  25th  sec- 
tion on  this  subject,  merit  particular  attention.  lo 
the  preceding  section,  which  has  relation  to  caus^ 
brought  up  by  writ  of  error  from  the  circuit  courts 
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1816.  of  the  United  States,  this  court  is  instructed  not  to 
^*JJP^^  issue  executions,  but  to  send  a  special  mandate  to 
Y.  ^  tlie  circuit  court  to  a^vftrd  execution  thereupon.  In 
case  of  the  circuit  court^s  refusal  to  obey  such  man- 
date, there  could  be  no  doubt  as  to  the  ulterior 
measures ;  compulsory  process  might,  unquestiona- 
bly, be  resorted  to.  Nor,  indeed,  was  there  any 
reason  to  suppose  that  they  ever  would  refuse ;  and, 
therefore,  there  is  no  provision  made  for  authorizing 
this  court  to  execute  its  own  judgment  in  cases  of 
that  description.  But  not  so,  in  cases  brought  up 
from  the  state  courts ;  the  framers  of  that  law  plainly 
foresaw  that  the  state  courts  might  refuse ;  and  not 
being  willing  to  leave  ground  for  the  implication, 
that  compulsory  process  must  be  resorted  to,  be* 
cause  no  specific  provision  was  made,  they  have 
provided  the  means,  by  authorizing  this  court,  in 
case  of  reversal  of  the  state  decision,  to  execute  its 
own  judgment.  In  case  ofVeversal  only  was  this  ne- 
cessary; for,  in  case  of  affirmance,  this  coUision 
could  not  arise.  It  is  true,  that  the  words  of  this 
section  are,  that  this  court  may,  in  their  discretion, 
proceed  to  execute  its  own  judgment.  But  these 
words  were  very  proj^erly  put  in,  that  it  might  not 
be  made  imperative  upon  this' court  to  proceed  in- 
discriminately in  this  way ;  as  it  could  only  be  ne- 
cessary in  case  of  the  refusal  of  the  state  courts ;  and 
this  idea  is  fully  confirmed  by  the  words  of  the  I3tb 
section,  which  restrict  this  court  in  issuing  the  writ 
of  mandamus,  so  as  to  confine  it  expressly  to  those 
courts  which  are  constituted  by  the  United  States. 
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In  this  point  of  yiew  the  legislature  is  completely      1915. 
vindicated  from  all  intentiojMo  violate  the  indepen- 
dence of  tlie  state  judiciaries.     Nor  can  this  court, 
with  any  more  correctness,  have  imputed  to  it  similar    ^^^}^ 
intentions.     The  form  of  the  mandate  issued  in  this 
case  is  that  known  to  appellate  tribunals,  and  used  in 
the  ordinary  cases  of  writs  of  error  from  the  courts 
of  the  United  States.     It  will,  perhaps,  not  be  too 
much,  in  such  cases,  to  expect  of  those  who  are  con- 
versant in  the  forms,  fictions,  and  technicality  of  the 
law,  not  to  give  the  process  of  courts  too  literal  a 
construction.     They  should  be  considered  with  a 
view  to  the  ends  they  are  intended  to  answer,  and 
the  law  and  practice  in  which  they  originate.     In 
this  view,  the  mandate  was  no  more  than  a  mode  of 
submitting  to  that  court  the  option  which  the  25th 
section  holds  out  to  them. 

Had  the  decision  of  the  court  of  Virginia  been  con- 
fined to  the  point  of  their  legal  obligation  to  carry 
the  judgment  of  this  court  into  effect,  I  should  have 
thought  it  unnecessary  to  make  any  further  observa- 
tions in  this  cause.  But  we  are  called  upon  to  vin- 
dicate our  general  revising  power,  and  its  due  exer- 
cise in  this  particular  case. 

Here,  that  I  may  not  be  charged  with  arguing 
upon  a  hypothetical  case,  it  is  necessary  to  ascertain 
what  the  real  question  is  which  this  court  is  now  call- 
ed to  decide  on. 

In  doing  this,  it  is  necessary  to  do  what,  although, 
in  the  abstract,  of  very  questionable  propriety,  ap- 
pears to  be  generally  acquiesced  in,  to  wit,  to  re- 
view the  case  as  it  originally  came  up  to  this  court 
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1816.  on  the  former  writ  of  error.  The  cause,  then,  came 
up  U[3on  a  case  stated  between  the  parties,  and  under 
the  piactice  of  that  staro,  having  the  eifect  of  a  spe- 
cial verdict.  The  case  staled  brings  into  view  the 
treaty  of  f>eace  with  Great  Britain,  and  then  proceeds 
to  present  the  various  laws  of  Virginia,  and  the  facts 
upon  which  the  parties  found  their  respective  titles. 
It  then  presents  no  particular  question,  but  refers 
generally  to  the  law  arising  out  of  the  case.  The 
original  decision  was  obtained  prior  to  the  treaty  of 
1794,  but  before  the  case  was  adjudicated  in  this 
court,  tl\e  treaty  of  1 794  had  been  concluded. 

The  difficulties  of  the  case  arise  under  the  con- 
struction of  the  25th  section  above  alluded  to,  which, 
as  far  as  it  relates  to  this  case,  is  in  these  words :  ^^  A 
final  judgment  or  decree  in  any  suit,  in  the  highest 
court  of  law  or  equity  of  a  state  in  which  a  decision 
in  the  suit  could  be  had,"  "  where  is  drawn  in  ques- 
tion the  construction  of  any  clause  of  the  constitution 
or  of  a  treaty,''  "  and  the  decision  is  against  the  tiik 
set  up  or  claimed  by  either  party  under  such  clause, 
may  be  re-examined  and  reversed,  or  affirmed." 
*  But  no  other  error  shall  be  assigned  or  regarded 
as  a  ground  of  reversal  in  any  such  case  as  aforesaid, 
than  such  as  appears  on  the  face  of  the  record,  and 
immediately  respects  the  before-mentioned  questions 
of  validity  or  construction  of  the  said  treaties,"  &c. 

The  first  point  decided  under  this  state  of  the  case 
was,  that  the  judgment  being  a  part  of  the  record,  if 
that  judgment  was  not  such  as,  upon  that  case,  it 
ought  to  have  been,  it  was  an  error  apparent  6n  the 
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(ace  of  the  record.       But  it  was  contended .  tliat      1816. 
the  case  there  stated  presented  a  number  of  points   ^^^^^^^ 
upon  which  the  decision  bel^P  may  have  been  found-    ,,  ^• 

1         1    1        •     !•  I  1         /•  •!  Hunter's 

ed,  and  that  it  did  not,  therefore,  necessarily  appear     l^nsee. 
to  have  been  an  error  immediately  respecting  a  ques- 
tion  on  the  construction  of  a  treaty.     But  the  court 
held,  that  as  the  reference  was  general  to  the  law 
arising  out  of  the  case,  if  one  question  arose,  which 
called  for  the  construction  of  a  treaty,  and  the  deci- 
sion negatived  the  right  set  up  under  it,  this  court 
will  reverse  that  decision,  and  that  it  is  the  duty  of 
the  party  who  would  avoid  the  inconvenience  of  this 
principle,  so  to  mould  the  case  as  to  obviate  the  am- 
biguity.    And  under  this  point  arises  the  question 
whether  this  court  can  inquire  into  the  title  of  the 
party,  or  whether  they  are   so  restricted  in    their 
judicial  powers  as  to  be  confined  to  decide  on  the 
operation  of  a  treaty  upon  a  title  previously  ascer- 
iaitied  to  exist. 

If  there  is  any  one  point  in  the  case  on  which  an 
opinion  may  bo  given  with  confidence,  it  is  this, 
whether  we  consider  the  letter  of  thc^statute,  or  the 
spirit,  intent,  or  meaning,  of  the  constitution  and  of 
the  legislature,  as  expressed  in  the  27th  section,  it 
is  equally  clear  that  the  title  is  the  primary  object  to 
which  the  attention  of  the  court  is  called  in  every 
such  case.  The  words  are,  "  and  the  decision  be 
against  the  titk^^'^  so  set  up,  not  against  the  construe^ 
Hon  of  the  treaty  contended  for  by  the  party  setting 
up  the  title.  And  how  could  it  be  otherwise  }  The 
title  may  exist,  notwithstanding  the  decision  of  the 
state  courts  to  the  contrary;  and  in  that  case  tb^ 
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1 8 16 .      party  is  entitled  to  the  benefits  intended  to  be  secured 
^^^JJP^*^    by  the  treaty.     The  decision  to  his  prejudice  may 
T.        have  been  the  result  <#those  very  errors,  partialities, 
^12^'    or  defects,  in  state  jurisprudence  against  which  the 
constitution  intended  to  protect  the  individuaL     And 
if  the  contrary  doctrine  be  assumed,  what  is  the  con- 
sequence ?  This  court  may  tlien  be  called  upon  to  de- 
cide on  a  mere  hypothetical  case — ^to  give  a  construc- 
tion to  a  treaty  without  first  deciding  whether  there 
was  any  interest  on  which  that  treaty,  whatever  be  its 
proper  construction,  would  operate.     This  difficulty 
was  felt,  and  weighed  in  the  case  of  Smith  and  the 
State  of  Maryland,  and  that  decision  was  founded 
upon  the   idea   that  this   court  was   not   thus  re- 
stricted. 

But  another  difficulty  presented  itself:  die  treaty 
of  1794  had  become  the  supreme  law  of  the  land 
since  the  judgment  rendered  in  the  court  below. 
The  defendant,  who  was  at  that  time  an  alien,  ha4 
now  become  confirmed  in  his  rights  under  that  treaty. 
This  would  have  been  no  objection  to  the  correct- 
ness of  the  original  judgment.  Were  we,  then,  at 
liberty  to  notice  that  treaty  in  rendering  the  judg- 
ment of  this  court  ? 

Having  dissented  from  the  opinion  of  this  court  ia 
the  original  case,  on  the  question  of  title,  this  diffi- 
culty did  not  present  itself  in  my  way  in  the  view  I 
then  took  of  the  case.  But  the  majority  of  this  court 
determined  that,  as  a  public  law,  the  ti*eaty  was  a 
part  of  the  law  of  every  case  depending  in  this  court ; 
that,  as  such,  it  was  not  necessary  that  it  should  be 
spread  upon  the  record,  and  that  it  was  obligatory 
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upon  this  court,  in  rendering  judgment  upon  this  1816. 
writ  of  error,  notwithstanding  the  original  judgment  ^^JT"^ 
may  have  been  otherwise  unisdlpeachable.  And  to  this  r. 
opinion  I  yielded  my  hearty  consent ;  for  it  cannot 
be  maintained  that  this  court  is  bound  to  give  a 
judgment  unlawful  at  the  time  of  rendering  it,  in  con- 
sideration that  the  same  judgment  would  have  been 
lawful  at  any  prior  time.  What  judgment  can  now 
be  lawfully  rendered  between  the  parties  is  the  ques- 
tion to  which  the  attention  of  the  court  is  called. 
And  if  the  law  which  sanctioned  the  original  judg'* 
ment  expire,  pending  an  appcaly  this  court  has  re- 
peatedly reversed  the  judgment  below,  although 
rendered  whilst  the  law  existed.  So,  too,  if  the  plain- 
tiff in  error  die,  pending  suit,  and  his  land  descend 
on  an  alien,  it  cannot  be  contended  that  this  court 
will  maintain  the  suit  in  right  of  the  judgment,  in 
favour  of  his  ancestor,  notwithstanding  liis  present 
disability. 

It  must  here  be  recollected,  that  this  is  an  action 
of  ejectment.  If  the  term  foi-mally  declared  upon 
expires  pending  the  action,  the  court  will  permit  the 
plaintitf  to  amend,  by  extending  the  term — why  ? 
Because,  although  the  right  may  have  been  in  him 
at  the  commencement  of  the  suit,  it  has  ceased  be- 
fore judgment,  and  without  this  amendment  he  could 
not  have  judgment.  But  suppose  the  suit  were 
really  instituted  to  obtain  possession  of  a  leasehold, 
and  the  lease  expire  before  judgment,  would  the 
court  permit  the  party  to  amend  in  opposition  to  the 
right  of  the  case  ?  On  the  contrary,  if  the  term 
formally  declared  on  were  more  extensive  than  the 
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1816.  lease  in  ivhich  the  legal  title  was  founded,  could  they 
fifive  iudgmcient  for  more  than  costs  ?  It  must  be  re- 
V.  collected  that,  under  this  judgment,  a  torii  of  restitUF 
'^£i*  /ion  is  the  fruit  of  the  law.  This,  in  its  very  nature, 
has  relation  to,  and  must  be  founded  upon,  a  present 
existiug  right  at  the  time  of  judgment.  And  what- 
ever be  the  cause  which  takes  this  right  away,  the 
remedy  must,  in  the  reason  and  nature  of  things,  fall 
whh  it. 

When  all  these  incidental  points  are  disposed  of, 
we  find  the  question  finally  reduced  to  this — does 
the  judicial  power  of  the  United  States  extend  to 
the  revision  of  decisions  of  state  courts,  in  cases 
arising  under  treaties  ?  But,  in  order  to  generalize 
the  question,  and  present  it  in  the  true  form  in  which 
it  presents  itself  in  this  case,  we  will  inquire  whether 
the  constitution  sanctions  the  exercise  of  a  revising 
power  over  the  decisions  of  state  tribunals  in  those 
cases  to  which  the  judicial  power  of  the  United 
States  extends  ? 

And  here  it  appears  to  me  that  the  great  difficul- 
ty is  on  the  other  side.  That  the  real  doubt  is,  whe- 
ther the  state  tribunals  can  constitutionally  exercisQ 
jurisdiction  in  any  of  the  cases  to  which  the  judicial 
power  of  the  United  States  extends. 

Some  cession  of  judicial  power  is  contemplated  by 
the  third  article  of  the  constitution :  that  which  is 
ceded  caa  no  longer  be  retained.  In  one  of  the  cir- 
cuit courts  of  the  United  States,  it  has  been  decided 
(with  what  correctness  I  will  not  say)  that  the  ces- 
sion of  a  power  to  pass  an  uniform  act  of  bankrupt- 
cy, although  not  acted  on  by  tlie  United  States,  de- 
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prives  the  states  of  the  power  of  passing  laws  to      18I6. 
that  effect.     With  refifard  to  the  admiralty  and  mari-   ^-^^^'"^^ 

Mariifl 

time  jurisdiction,  it  would  be  difficult  to  prove  that  y. 
the  states  could  resume  it,  if  the  United  States  should  ?2^'* 
abolish  the  courts  vested  with  that  jurisdiction ;  yet, 
it  is  blended  with  the  other  cases  of  jurisdiction,  in 
the  second  section  of  the  third  article,  and  ceded  in 
the  same  words.  But  it  is  contended  that  the  se- 
cond section  of  the  third  article  contains  no  express 
cession  of  jurisdiction  ?  that  it  only  vests  a  power  in 
congress  to  assume  jurisdiction  to  the  extent  therein 
expressed.  And  under  this  head  arose  the  discussion 
on  the  construction  proper  to  be  given  to  that  ar- 
ticle. 

On  this  part  of  the  case  I  shall  not  pause  long. 
The  rules  of  construction,  where  the  nature  of  the 
instrument  is  ascertained,  are  familiar  to  every  one. 
To  me  the  constitution  appears,  in  every  line  of  it, 
to  be  a  contract,  which,  in  legal  language,  may  be 
denominated  tripartite.  The  parties  are  the  people,, 
the  states,  and  the  United  States.  It  is  returning  in 
a  circle  to  contend,  that  it  professiBs  to  be  the  exclu- 
sive act  of  the  people,  for  what  have  tlie  people  done 
but  to  form  this  compact  ?  That  the  states  are  re- 
cognised as  parties  to  it  is  evident  from  various  pas- 
sages, and  particularly  that  in  which  the  United 
States  guaranty  to  each  state  a  republican  form  of 
government. 

The  security  and  happiness  of  the  whole  was  the 
object,  and,  to  prevent  dissention  and  collision,  each 
surrendered  those  powers  which  might  make  them 
dangerous  to  each  other.     Well  aware  of  the  sensi* 
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ISIS,      tive  irritability  of  sovereign  states,  where  their  wille 
or  interests  clash,  they  placed  themselres,  with  re* 
gard  to  each  other,  on  the  footing  of  sovereigns  upon 
the  ocean;  where  power  is  mutually  conceded  to 
act  upon  the  individual,  but  the  national  vessel  must 
remain  unviolated.    And  to  remove  all  ground  for 
jealousy  and  complaint,  they  relinquish  the  privilege 
of  being  any  longer  the  exclusive  arbiters  of  their 
own  justice,  where  the  rights  of  others  come  in 
question,  or  the  great  interests  of  the  whole  may  be 
affected  by  those  feelings,  partialities,  or  prejudices^ 
which  they  meant  to  put  down  for  ever* 
'  Nor  shall  I  enter  into  a  minute  discussion  on  the 
meaning  of  the  language  of  this  section.     I  have  sel* 
dom  found  much  good  result  from  hypercntical  seve* 
rity,  in  examining  the  distinct  force  of  words.     Lan- 
guage is  essentially  defective  in  precision ;  more  so 
than  those  are  aware  of  who  are  not  in  the  habit  of 
subjecting  it  to  philological  analysis.     In  the  case  be- 
fore us,  for  instance,  a  rigid  construction  might  be 
made,  which  would  annihilate  the  powers  intended 
to  be  ceded.     The  words  are,  ^  shall  extend  to  ;^ 
now  that  which  extends  to,  does  not  necessarily  tii* 
^ude  in^  so  that  the  circle  may  enlarge  until  it  reaches 
the  objects  that  limit  it,  and  yet  not  take  them  in.   But 
the  plain  and  obvious  sense  and  meaning  of  the  word 
AaBj  in  this  sentence,  is  in  the  future  sense,  and  has 
nothing  imperative  in  it.     The  language  of  the  fra* 
mers  of  the  constitution  is,  ^  We  are  about  forming 
a  general  government — when  that  government  is 
formed,  its  powers  shall  extend,''  &c.    I  therefore 
see  nothing  imperative  in  this  clause,  and  certain!  j 
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it  would  have  been  very  unnecessary  to  use  <lie  I8I6. 
word  in  that  sense ;  for,  as  there  was  no  contixJ- 
ling  power  constituted,  it  would  only,  if  used  tn  en 
imperative  sense,  have  imposed  a  moral  obligation  to 
act  But  the  same  result  arises  from  using  it  in  a 
future  sense,  and  the  constitution  everywhere  as- 
sumes, as  a  postulate,  that  wherever  power  is  given 
it  will  be  used  or  at  least  used,  as  far  as  the  inte- 
rests of  the  American  people  require  it,  if  not  from 
the  natural  proneness  of  man  to  the  exercise  of 
power,  at  least  from  a  sense  of  duty,  and  the  obliga- 
tion of  an  oath. 

Nor  can  I  see  any  difierence  in  the  etkci  of  the 
words  used  in  this  section,  as  to  the  scope  of  the  ju- 
risdiction of  the  United  States'  courts  over  the  cases 
of  the  first  and  second  description,  comprised  in  that 
section.  ^^  Shall  extend  to  controversies,'^  appears 
to  me  as  comprehensive  in  effect,  as  ^  shall  extend 
to  all  cases.''  For,  if  the  judicial  power  extend  ^  to 
controversies  between  citizen  and  alien,"  &:c^  to 
what  controversies  of  that  description  does  it  not  ex- 
tend ?  If  no  case  can  be  pointed  out  which  is  ex- 
cepted, it  then  extends  to  all  controversies. 

But  I  will  assume  tlie  construction  as  a  sound  one, 
that  the  cession  of  power  to  the  general  govern- 
ment, means  no  more  than  tliat  they  may  assume 
the  exercise  of  it  whenever  they  think  it  advisable. 
It  is  clear  that  congress  have  hitherto  acted  under 
that  impression,  iind  my  own  opinion  is  in  favour  of 
its  correctness.  But  does  it  not  then  follow  that 
the  jurisdiction  of  the  state  court,  within  the  range 
ceded  to  the  general  government,  is  permitted,  and 
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1816.  ™^7  ^^  withdrawn  whenever  congress  think  proper 
to  do  so?  As  it  is  a  principle  that  eveiy  one  maj 
renounce  a  right  introduced  for  his  benefit,  wcT  wOI 
^^^**  admit  that  as  congress  have  not  assumed  such  juris- 
diction, the  state  courts  may,  constitutionally,  exer- 
cise jurisdiction  in  such^ases.  Yet,  surely,  the  ge- 
neral power  to  withdraw  the  exercise  of  it,  includes 
in  it  the  right  to  modify,  limit,  and  restrain  that  ex* 
ercise.  '^  This  is  my  domain,  put  not  your  foot  upoD 
it,  if  you  do,  you  are  subject  to  my  laws,  I  haTe  a 
right  to  exclude  you  altogether;  I  have,  then,  a 
right  to  prescribe  the  terms  of  your  admission  to  a 
participation.  As  long  as  you  conform  to  my  laws, 
participate  in  peace,  but  I  reseiTe  to  myself  the 
right  of  judging  how  far  your  acts  are  conformable 
to  my  laws.^'  Analogy,  then,  to  the  ord'mary  exer- 
cise of  sovereign  authority,  would  sustain  the  exer- 
cise of  this  controlling  or  revising  power. 

But  it  is  argued  that  a  power  to  assume  jurisdic- 
tion to  the  constitutional  extent,  does  not  necessari- 
ly carry  with  it  a  right  to  exercise  appellate  power 
ever  the  state  tribunals. 

This  is  a  momentous  question,  and  one  on  which  I 
shall  reserve  myself  uncommitted  for  each  particular 
case  as  it  shall  occur.  It  is  enough,  at  present,  to  have 
shown  that  congress  has  not  asserted,  and  this  court 
has  not  attempted,  to  exercise  that  kind  of  autho- 
rity in  personam  over  the  state  courts  which  would 
place  them  in  the  relation  of  an  inferior  responsible 
body  without  their  own  acquiescence.  And  I  have  too 
much  confidence  in  the  state  tribunals  to  believe  that 
a  case  ever  will  occur  in  which  it  will  be  necessaiy 
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for  the  geaeral  government  to  assume  a  controlling      is  is. 
power  over  these  tribunals.    But  is  it  difficult  to 


suppose  a  case  which  will  call  loudly  for  some  re-        r. 


medy  or  restramt?  Suppose  a  foreign  minister,  or 
an  officer^  acting  regularly  under  authority  from  the 
United  States,  seized  to-day,  tried  to-morrow,  and 
hurried  the  next  day  to  execution.  Such  cases  may 
occur,  and  have  occurred,  in  other  countries.  The 
angry  vindictive  passions  of  men  have  too  often  made 
their  way  into  judicial  tribunals,  and  we  caxmot  hope 
for  ever  to  escape  their  baleful  influence.  In  the 
case  supposed,  there  ought  to  be  a  power  some- 
where to  restrain  or  punish,  or  the  union  must  be 
dissolved.  At  present  the  uncontrollable  exercise  of 
criminal  jurisdiction  is  most  securely  confided  to  the 
state  tribunals.  The  courts  of  tlie  United  States 
are  vested  with  no  power  to  scrutinize  into  the  pro- 
ceedings of  the  state  courts  in  criminal  cases ;  on  the 
contrary,  the  general  government  has,  in  more  than 
one  instance,  exhibited  their  confidence,  by  a  wish 
to  vest  them  with  the  execution  of  their  own  penal 
law.  And  extreme,  indeed,  I  flatter  myself,  must 
be  the  case  in  which  tlie  general  government  could 
ever  be  induced  to  assort  this  right.  If  ever  such  a 
ease  should  occur,  it  will  be  time  enough  to  decide 
upon  their  constitutional  power  to  do  so. 

But  we  know  that  by  the  3d  article  of  the  con- 
stitution, judicial  power,  to  a  certain  extent,  is  vest- 
ed in  the  general  government,  and  that  by  the  same 
instrument,  power  is  given  to  pass  all  laws  necessa- 
ry to  carry  into  effect  the  provisions  of  the  constitu- 
tion.   At  present  it  is  only  necessary  to  vmdicate  (he 
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1816.      laws  which  they  have  passed  afTecting  ci?il  cased 
pending  in  state  tribunals. 

In  legislating  on  this  subject,  congress,  in  the  true 
spirit  of  the  constitution,  have  proposed  to  secure  to 
every  one  the  full  benefit  of  the  constitutioD,  with- 
out forcing  any  one  necessarily  iato  the  courts  of 
the  United  States.     With  this  view,  in  one  class  (^ 
cases,  they  have  not  taken  away  absolutely  from  the 
state  courts  all  the  cases  to  wliich  their  judicial  pow- 
er extends,  but  left  it  to  the  plaintiff  to  bring  his 
action  there,  originally,  if  he  choose,  or  to  the  de- 
fendant to  force  the  plaintiff  into  the  courts  of  the 
United  States  where  they  have  jurisdiction,  and  the 
former  has  instituted  his  suit  in  the  state  courts.     In 
this  case  they  have  not  made  it  legal  for  the  defend- 
ant to  plead  to  the  jurisdiction;  the  effect  of  vrhich 
would  be  to  put  an  end  to  the  plaintiff^s  suit^  and 
oblige  him,  probably  at  great  risk  or  expense,  to 
institute  a  new  action ;  but  the  act  has  given  him  a 
right  to  obtain  an  order  for  a  removal,  on  a  petition 
to  the  state  court,  upon  which  the  cause,  with  all  its 
existing  advantages,  is  transferred   to  the  circuit 
court  of  the  United  States.     This,  I  presume,  can  be 
subject  to  no  objection ;  as  the  legislature  has  an 
unquestionable  right  to  make  the  ground  of  removal 
a  ground  of  plea  to  the  jurisdiction,  and  the  court 
must  then  do  no  more  than  it  is  now  called  upon  to 
do,  to  wit,  give  an  order  or  a  judgment,  or  call  it 
what  we  will,  in  favour  of  that  defendant.     And  so 
far  from  asserting  the  inferiority  of  tlie  state  tribu- 
nal, this  act  is  rather  that  of  a  superior,  inasmuch  as 
the  circuit  court  of  the  United  States  becomes  bound* 
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by  that  order,  to  take  jurisdiction  of  the  case.  This  1816. 
method,  so  much  more  unlikely  to  affisct  official  deli- 
cacy than  that  which  is  resorted  to  in  the  other 
class  of  cases,  might,  perhaps,  have  been  more  hap- 
pily applied  to  all  the  cases  which  the  legislature 
thought  it  advisable  to  remove  from  the  state  courts. 
But  the  other  class  of  cases,  in  which  the  present  is 
included,  was  proposed  to  be  provided  for  in  a  dif^ 
ferent  manner.  And  here,  again,  the  legislature  of 
the  union  evince  their  confidence  in  the  state  tribu- 
nals ;  for  tliey  do  not  attempt  to  give  original  cogni- 
zance to  their  own  circuit  courts  of  such  cases,  or  to 
remove  them  by  petition  and  order ;  but  still  believ- 
ing that  their  decisions  will  be  generally  satisfactory, 
a  writ  of  error  is  not  given  immediately  as  a  question 
within  the  jurisdiction  of  the  United  States  shall  oc- 
cur, but  only  in  case  the  decision  shall  finally,  in  the 
court  of  the  last  resort,  be  against  the  title  set  up 
under  the  constitution,  treaty,  &c. 

In  this  act  I  can  see  nothing  which  amounts  to  an 
assertion  of  the  inferiority  or  dependence  of  the  state 
tribunals.  The  presiding  judge  of  the  state  court 
is  himself  authorized  to  issue  tlie  writ  of  error,  if  he 
will,  and  thus  give  jurisdiction  to  the  supreme  court : 
and  if  he  tliinks  proper  to  decline  it,  no  compulsory 
process  is  provided  by  law  to  oblige  him.  The  party 
who  imagines  himself  aggrieved  is  then  at  liberty  to 
apply  to  a  judge  of  the  United  States,  who  issues 
the  writ  of  error,  which  (whatever  the  form)  is,  in 
substance,  no  more  than  a  mode  of  compelling  the 
opposite  party  to  appear  before  this  court,  and  main- 
tain the  legality  of  his  judgment  obtained  before  the 
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1816.  state  tribunal  An  exemplification  of  a  record  is  the 
common  property  of  every  one  who  chooses  to  apply 
and  pay  for  it,  and  thus  the  case  and  the  parties  are 
brought  before  us ;  and  so  far  is  the  court  itself 
from  being  brought  under  the  revising  power  of  this 
court,  that  nothing  but  the  case,  as  presented  by  the 
record  and  pleadings  of  the  parties,  is  constdered, 
and  the  opinions  of  the  court  are  never  resorted  to 
unless  for  the  purpose  of  assisting  this  court  in  form*^ 
ing  their  own  opinions. 

The  absolute  necessity  that  there  was  for  congress 
to  exercise  something  of  a  revising  power  over  cases 
and  parties  in  the  state  courts,  will  appear  from  this 
consideration. 

Suppose  the  whole  extent  of  the  judicial  power  of 
•the  United  States  vested  in  their  own  conrts,  yet  such 
a  provision  would  not  answer  all  the  ends  of  the  con<? 
stitution,  for  two  reasons : 

1st.  Although  the  plaintiff  may,  in  such  case,  have 
the  full  benefit  of  the  constitution  extended  to  him, 
yet  the  defendant  would  not;  as  the  plaintiff  might 
force  him  into  the  court  of  the  state  at  his  election. 

2dly.  Sn|jposing  it  possible  so  to  legislate  as  to 
give  the  courts  of  the  United  States  original  jurisdic- 
tion in  all  cases  arising  under  the  constitution,  laws, 
&c.,  in  the  words  of  the  2d  section  of  the  3d  article, 
(a  point  on  which  I  have  some  doubt,  and  which  in 
time  might,  perhaps,  under  some-  guo  minus  fiction^ 
or  a  willing  construction,  greatly  accumidate  the  ju- 
I'isdiction  of  those  courts,)  yet  a  very  large  class  of 
cases  would  remain  unprovided  for.  Incidental  ques* 
lions  would  often  ai  ise,  and  as  a  court  of  competent 
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jurisdiction  in  the  principal  case  must  decide  all  such      I8i6. 
questions,  whatever  laws  they  arise  under,  endlesa 
might    be   the    diversity  of   decisions  throughout        y. 
the  union  upon  the  constitution,  treaties,  and  laws,      ^^^' 
of  the  United  States ;  a  subject  on  which  the  tran- 
quillity of  the  union,  internally  and  externally,  may 
materially  depend. 

I  should  feel  the  more  hesitation  in  adopting  the 
opinions  which  I  express  in  this  case,  were  I  not  firm- 
ly convinced  that  they  are  practical,  and  may  be  acted 
upon  without  compromitting  the  harmony  of  the 
union,  or  brining  humility  u^n  the  state  tribunals. 
God  forbid  that  the  judicial  power  in  these  states 
should  ever,  for  a  moment,  even  in  its  humblest  depart- 
ments,  feel  a  doubt  of  its  own  independence.     Whilst 
adjudicating  on  a  subject  which  the  laws  of  the  coun- 
try assign  finally  to  the  revising  power  of  another 
tribunal,  it  can  feel  no  such  doubt.     An  anxiety  to 
do  justice  is  ever  relieved  by  the  knowledge  that 
what  we  do  is  not  final  between  the  parties.     And 
no  sense  of  dependence  can  be  felt  from  the  know- 
ledge that  the  parties,  not  the  court,  may  be  summon- 
ed before  another  tribunal.     With  this  view,  by 
means  of  laws,  avoiding  judgments  obtained  in  the 
state  courts  in  cases  over  which  congress  has  ^fpsti- 
tutionally  assumed  jurisdiction,  and  inflicting  penal- 
ties on  parties  who  shall  contumaciously  persist  in 
infringing  the  constitutional  rights  of  others — under 
a  liberal  extension  of  the  writ  of  injunction  and  the 
habeas    corpus    ad    subjiciendum^    I    flatter    myself 
that  the  full  extent  of  the  constitutional  revising 
ppwer  may  be  secured  to  the  United  States,  and  the 
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1816.      benefits  of  it  to  the  individual,  without  ever  resorting^ 

^'^^'^^    to  compulsory  or  restrictive  process  upon  the  state 

Commereeii.  tribunals ;  a  right  which,  I  repeat  agaiii,  congress 

has  not  asserted,  nor  has  this  court  asserted,  nor  does 

there  appear  any  necessity  for  asserting. 

The  remaining  points  in  the  case  being  mere 
questions  of  practice,  I  shall  make  no  remarks  upon 
them. 

Judgment  afiirmedL 


(PRIZE.) 

Tlie  Comtiiercen^ — ^Lindgren,  Clamani. 

Provisions,  neutral  property,  but  the  (i^rowth  of  the  enemy's  country, 
and  destined  for  the  supply  of  the  enemy^s  military  or  naral  forces, 
arc  contraband.  « 

Provisions,  neutral  property,  and  the  growth  of  a  neutral  <xmntry, 
destined  for  the  general  supply  of  human  life  in  the  enemy's  coun- 
try, are  not  coiUniband. 

Freight  is  never  due  to  the  neutral  canicrof  contraband. 

Qiuertj  in  what  cases  the  vehicle  of  contraband  is  cooiiscable  ? 

A  neutral  ship,  laden  with  provisions,  cnemy*s  property,  and  the 
groMh  of  the  eoemy^s  country,  specially  permitted  to  be  exported 
for  toe  supply  of  his  forces,  is  not  entitled  to  frcigbt 

It  makes  nodiifercnce  in  such  a  case,  that  tlie  enemy  is  carrying  oo  a 
distinct  war,  in  coojunclion  with  his  allies,  who  are  friends  of  the 
captor's  countT}',  and  that  the  provisions  are  intended  for  the  supply 
of  ijis  troops  engaged  in  that  war,  and  that  the  ship  in  which  tbej 
are  transported  belongs  to  subjects  of  one  of  those  allies. 

Appeal  from  the  circuit  court  for  the  district  of 
Massachusetts.     This  was  the  case  of  a  Swedish 
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vessel  captured  on  the  16th  of  April,  1814,  bj  the      1816. 
private  armed  schooner  Lawrence,  on  a  voyage  from  ^"^'^T^ 
Limerick,  in  Ireland,  to  Bilboa,  in  Spain.     The  car-  Cammereen. 
go  consisted  of  barley  and  oats,  the  property  of 
British  subjects,  the  exportation  of  which  is  general- 
ly prohibited  by  the  British  government ;  and,  as 
well  by  the  official  papers  of  the  custom-house,  as 
by  the  private  lettei*s  of  the  shippers,  it  appears  to 
have  been  shipped  under  the  special  permission  of 
the  government,  for  the  sole  use  of  his  Britannic  ma- 
jesty's forces  then  in  Spain.      Bond^were  accord- 
ingly given  for  the  fulfilment  of  this  object     At  the 
hearing  in  the  district  court  of  Maine,  the  cargo  was 
condemned  as  enemy's  property,  and  the  vessel  re- 
stored, with  an  allowance,  among  ether  things,  of 
the  freight  for  the  voyage,  according  to  the  stipula- 
tion of  the  charter-party.     The  captors  appealed 
from  so  much  of  the  sentence  as  decreed  freight  to 
the  neutral  ship ;  and,  upon  the  appeal  to  the  circuit 
court  of  Massachusetts,  the  decree,  as  to  freight, 
was  reversed,  and  from  this  last  sentence  an  appeal 
was  prosecuted  to  this  court. 

Key^  for  the  appellant  and  claimants.  1.  The  ge- 
neral principle  of  law  allows  freight  to  the  neutral 
carrier  of  enemy's  property.  It  is  incumbent  upon 
the  captors  to  show,  that  this  case  forms  an  excep« 
tion  to  the  rule,  which  they  can  only  do  by  alleging 
this  to  be  an  unlawful  interposition  in  the  war  be- 
tween the  United  States  and  Great  Britain ;  but  an 
mterposition  in  the  Peninsular  war,  was  not  necessa- 
rily an  interposition  in  the  American  war.     Were  it 
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1816.       iO)  it  would  follow  that  the  Spaaiards  and  Swedes 
might  not  trade  with  the  United  States,  they  beiag 
the  allies  of  Great  Britain ;  as  the  prize  courts  of 
England  decide,  that  tlie  subjects  of  an  ally  cannot 
lawfully  trade  with  the  common  enemy.     Bynker- 
skotk  puts  the  case  of  two  powers  allied  during  a 
truce,  but  before  enemies :'  What  would  be  the  si- 
tuation of  neutrals  ?    If  they  came  to  the  assistance 
of  either,  they  might  be  liable  to  be  treated  as  ene- 
mies by  the  other.     In  die  present  instance^  if  the 
British  forcesJIfttd  been  so  situated  as  that  they  mi^t 
operate  ajs^ainst  the  United  States  as  well  as  France, 
it  would  alter  the  case.     But  remote  and  uncertain 
consequences  cannot  be  held  to  affect  the  conduct 
of  neutrals  with  illegality.     2.  There  is  no  proof  or 
presumption  that  the  master  knew  the  special  des- 
tination of  the  cargo.     Plis  act  cannot  be  unlawful, 
unless  done  knowingly  and  wilfully,  as  in  the  case  of 
carrying  enemy^s  despatches,  where  Sir   William 
Scott  at  first  went  entirely  on  the  ground  of  the 
master's  privity ;  afterwards  he  adopted  a  rule  more 
strict  and  severe ;  but  still  knowledge  was  lield  to 
be  necessary,  and  presumed  wherever  there  was  a 
want  of  extraordinary  diligence  on  the  part  of  the 
master.     It  is  conceded  that  the  onus  is  on  the  claim- 
ant to  show  his  ignorance  of  the  contents  of  the 
papers  concerning  the  cargo,  wliich,  if  the  present 
testimony  is  not  sufficient,  may  be  done  upon  farther 
proof. 

«  Q.  «r.  Pub,  £,.16.  p.  1^5.  of  Du  Ponceau*!  Tranilfttioii. 
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[Story,  J.     Ignorance  of  the  master  was  not  pre-      1816. 
tended  in  the  court  below.!  ^^^^T^^ 

■^  The 

ConunercGB. 

Dexter^  for  the  respondents  and  captors.  The 
rule,  that  the  neutral  carrier  of  enemy's  property  is 
entitled  to  freight,  is  a  mitigated  rule,  and  Bynker- 
shock  argues  with  much  force  against  its  reasonable- 
ness.^ But  the  master,  in  the  present  case,  is  not 
entitled  to  the  benefit  of  it,  having,  by  his  conduct, 
made  himself  an  enemy,  pro  hac  vice.  The  principle, 
as  to  the  nature  of  the  Spanish  war,  was  settled 
when  the  court  determined  that  to  carry  goods  to 
Lisbon,  under  a  British  license,  was  cause  of  con- 
fiscation. Can  a  party  in  a  similar  predicament  be 
entitled  to  freight  ?  Can  a  neutral  stand  on  any 
better  ground  than  a  citizicn.^  Either  the  British 
troops  in  the  peninsula  were  enemies  or  friends  ?  If 
enemies,  this  is  an  interposition  which  cannot  be  per- 
mitted to  neutrals.  Being  at  war,  the  British  fleets 
and  armies  were  hostile  in  every  quarter  of  the  globe. 
Where  shall  the  line  be  drawn  to  mark  when  they 
became  our  enemies  ?  At  what  period  from  the 
time  of  their  landing  in  Portugal,  until  their  crossing 
the  Pyrennees,  and  embarking  at  Bordeaux  for  the 
United  States  P  It  is  Impossible  to  aid  the  operations 
of  our  enemy  in  any  part  of  the  world,  without 
strengthening  his  means  of  annoying  us.  The  very 
men  fed  by  this  trade  came  here  to  fight  us  on  our 
own  soil,  and  to  destroy  our  capital.  It  is  said  that 
this  involves  the  consequence  that  wc  were  at  war 

b  Q.  J,  Pub,  C.  14.  p.  111.  of  Da  Poncean's  TranilatiDD. 
Vol.  r.  3  C 
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181G.      with  Spain  and  Portugal;  but  It  depends  upon  the 


councils  of  every  country  to  judge  what  acts  of  hos- 
CMnmeroeii.  tility  shall  render  it  expedient  to  make  war ;  it  de- 
pended on  us  to  be  at  war  with  the  ajlies  of  our  de- 
clared enemy.  It  is  a  general  rule  that  it  is  not  uo* 
lawful  to  carry  provisions  to  a  neutral  country  ;  but 
if  the  enemy  be  there,  and  the  articles  are  destined 
for  his  use,  it  is  unlawful.  The  whole  evidence 
shows  that  the  master  knew  he  was  carrying  provi- 
sions for  the  supply  of  die  British  forces,  and  his  ig- 
norance of  the  law  is  immaterial.  But  even  if  it 
were  material,  the  inflamed  rate  of  freight  shows 
that  he  was  conscious  of  the  risk  he  run. 

Harper^  in  reply.  The  principle  contended  for 
by  the  captors  is  strictt  juris^  and  extreme  in  its  ap- 
plication to  this  particular  case,  where  there  is  no- 
thing like  moral  guilt  in  the  conduct  of  the  master, 
who  did  not  intend  to  interfere  in  our  distinct  war. 
There  is  no  adjudged  case  that  comes  up  to  this: 
and  freight  is  refused  from  analogy  to  the  general 
principle  established  by  the  British  prize  courts  as  to 
neutral  interposition  in  the  war.  But  an  interference 
in  the  coasting  and  colonial,  or  other  privileged  trade 
of  the  enemy,  and  relief  to  him,  is  a  direci  assistance, 
and  the  rule  cannot  justly  be  extended  to  a  remote  and 
consequential  aid  not  contemplated  by  the  party. 
The  license  cases  determined  by  this  court,  went  on 
the  ground  of  an  adoption  of  the  enemy  character, 
and  an  incorporation  with  enemy  interests ;  the  case 
of  the  Liverpool  Packet^  deteimined  by  the  same 
learned  judge  who  tried  this  cause,  shows  the  distinc- 
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tion  between  this  and  the  license  cases.^    .The  rule      1816. 
of  the  war  of  1756,  even  supposing  it  to  be  well  ^"^^1^^^^ 
established,  does  not  apply  to  the  relative  situation  CommcpccD. 
of  Great  Britain  and  the  United  States.     The  former     . 
had  hung  out  no  signals  of  depression  and  defeat  in 
the  peninsular  war,  and  required  no  neutral  aid  as  a 
relief  from  the  pressure  of  her  enemies/ 

Story,  J.,  delivered  the  opinion  of  the  court.  Bfaich  «ur. 

The  single  point  now  in  controversy  in  this  cause 
is,  whether  the  ship  is  entitled  to  the  freight  for  the 
voyage.  The  general  rule  that  the  neutral  carrier 
of  enemy^s  property  is  entitled  to  his  freight,  is  now 
too  firmly  established  to  admit  of  discussion.  But 
to  this  rule  there  are  many  exceptions.  If  the  neu- 
tral be  guilty  of  fraudulent  or  unneutral  conduct,  or 
has  interposed  himself  to  assist  the  enemy  in  carry- 
ing on  the  war,  he  is  justly  deemed  to  have  forfeited 
his  title  to  freight.  Hence,  the  carrying  of  contra- 
band goods  to  the  enemy ;  the  engaging  in  the  coast- 
ing or  colonial  trade  of  the  enemy ;  the  spoliation  of 
papers,  and  the  fraudulent  suppression  of  enemy  in- 
terests, have  been  held  to  affect  the  neutral  with  the 
forfeiture  of  freight,  and  in  cases  of  a  more  flagrant 
character,  such  as  carrying  despatches  or  hostile 
military  passengers,  an  engagement  in  the  transport 
service  of  the  enemy,  and  a  breach  of  blockade,  the 
penalty  of  confiscation  of  the  vessel  has  also  been  in- 
flicted."    By  the  modern  law  of  nations,  provisions 

c  1  GaUUon,  513.  1  Roh.  237.     The  Sarah  Christi- 

d  Vide  Appendix,  note  III.         na.    /6.  288.  The  Haase.     Ih. 
ti  Btjnk.  Qiicet^  J.  Puh  c.  14.     296.  The  Emanael.    2  Rob.  101. 
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1816.  are  not,  in  general,  deemed  contraband;  but  the^ 
''^^'"'"^^  may  become  so,  although  the  property  of  a  neutral, 
Commeroen  on  account  of  the  particular  situation  of  the  war,  or 
on  account  of  their  destination/  If  destined  for 
the  ordinary  use  of  life  in  the  enemy^s  country  they 
are  not,  in  general,  contraband ;  but  it  is  ptherwise 
if  destined  for  military  use.  Hence,  if  destined  for 
the  army  or  navy  of  the  enemy,  or  for  his  ports  of 
naval  or  military  equipment,  they  are  deemed  con- 
traband.^ Another  exception  from  being  treated  as 
contraband  is,  where  the  provisions  are  the  growth 
of  the  neutral  exporting  country.  But  if  they  be  the 
growth  of  the  enemy's  country,  and  more  especially 
if  the  property  of  his  subjects,  and  destined  far  en^« 
my's  use,  there  does  not  seem  any  good  reason  for 
the  exemption ;  for,  as  Sir  William  Scott  has  observ- 
ed, in  such  case  the  party  has  not  only  gone  out  of 
his  way  for  the  supply  of  the  enemy,  but  he  has  as- 
sisted him  by  taking  off  his  surplus  commodities.*  But 
It  is  argued  that  the  doctrine  of  contraband  cannot 
apply  to  the  present  case,  because  the  destination 
was  to  a  neutral  country ;  and  it  is  certainly  true  that 
goods  destined  for  the  use  of  a  neutral  country  can 
never  be  deemed  contraband,  whatever  may  be  their 
character,  or  however  well  adapted  to  warlike  pur- 
poses.   But  if  such  goods  are  destined  for  the  direct 


The  Immanuel.     lb.  299.  The     vart.    6  Rob.  4£0.    The 
Atlas.    lb.  104.  The  Rising  Sun.      ship.  , 

4  Hob,  169.    The   Maddona  del    -    /  I  Rob.  189.  The  Jon^  BIa> 
Bureo.    3  Rob.  295.  The  Neu-     ^retha. 
fralitat.    2  Rob.  129.    The  We!-         ^  Ibid, 

h  Jbid, 
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and  avowed  use  of  the  enemy ^s  army  or  navy,  we      1816. 
should  be  glad  to  see  an  authority  which  countenan-    ^"^^^^^^^ 
ces  this  exemption  from  forfeiture,  even  though  the  Commeroen. 
property  of  a  neutral.     Suppose,  in  time  of  war,  a 
British  fleet  were  lying  in  a  neutral  port,  would  it 
be  lawful  for  a  neutral  to  carry  provisions  or  muni- 
tions of  war  tliither,  avowedly  for  the  exclusive  sup- 
ply of  such  fleet  ?  Would  it  not  be  a  direct  interposi- 
tion in  the  war,  and  an  essential  aid  to  the  enemy  in 
his  hostile  preparations  ?  In  such  a  case  the  goods, 
even  if  belonging  to  a  neutral,  would  have  had  the 
taint  of  contraband  in  its  most  ofiensive  character, 
on  account  of  their  destination ;  and   the  mere  in- 
terposition  of  a    neutral  port   would  not   protect 
them  from  forfeiture/    Strictly  speaking,  however, 

i  Articles  which  are  excliuiFe-  bois,  et  tout  ce  qui  scrt  ^  la  con- 

Ij  useful  for  warlike  purposes,  are  stniction,et  i  I'arm^aieDt  des  vais- 

always  contraband,  when  destined  seanx  de  guerre,  les  cheraux,  & 

for  the  enemy ;  those  of  promiscu-  les  vtvret  rnhnet  en  cerUdnes  oceO' 

ous  use,  in  war  and  in  peace,  onl j  siofw,  ou  Von  eipere  de  rSduire 

become  so  under  particular  cir-  Pennemi  par    la  faimJ*^       But 

cumstances.     Grotiufy  de  </.  B,  Bynkershoek  reasons  agfainst  ad- 

ae  P,  1.  3.  c.  1.  s.  5.     Vaitely  1.  mitting  into  the  list  of  contraband,- 

3.  c.  7.  s.  112.    Among  the  latter  articles  of  promiscuous  use,  and 

class  are  included  naral    stores  the  materials  out  of  which  warlike 

and    proTisions ;    though    VaUtl  articles  are  formed.    2  «7.  Pub* 

considers  naval  stores  as  always  1.  1.  c.  10.     He,  however,  statei 

contraband,  whilst  he  holds  that  that  materials  for  building  ships 

provisions  only  become  so  under  nay  be  prohibited  under  certain 

peculiar  circumstances.      *'  Let  circumstances.    **  Quandoque  ta- 

choees  qui  sont  d*un  usage  parti-  men  accidit,  ut  et  navinm  materia 

caller  pour  la  (ruorre,  et  dont  on  prohibeatur,  si  hostis  ea   quam 

tmpAche  le  transport  chcz  I'enne-  maxime  indigeat,  et  absque  ea 

mi   s'appellent  marchandisea  de  commod^  helium  gerere    hand 

contrabande.    Telles  sont  les  ar-  possiL    Quum  Ordines  Generales 

mas,  les  munitions  de  gtierre,  lea  in  s.  2.,  edicti  contra  Lysitanos 
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1816.      this  is  not  a  question  of  contraband;  for  that  cau 
.p.         arise  only  when  the  property  belongs  to  a  neutrals 


Commerceo* 


Dec.  31, 1657,  lis,  quae  cominani  The    Evert.      Bat    the    lair   of 

populorum  usu  corUrabanda  cen-  France  and  Spain  doe*  not  conii- 

sentur,  Lysitanos  juvari  vetuis-  der  provisions  as  contraband.  Or- 

sent,  specialiter  addunt  in  s.  3.  donncmce  de  la  Marine,  1.  3.  tit.  9. 

ejasdem    edicti,   quia    nihil  nisi  des  Pritety  art.  11.     D^HtAnm 

man  a  Lysitanos  metoebant,  ne  iobre  lot  Pretat,  part  1.  c.  10.,  p. 

quis  etiam  nayium  materiam  iis  136.    And  Valin  states  that,  both 

advcbere  vellet,  palam  sic  navium  by  the  law  of  France  and  the  com- 

a  amirabandU  distincta,  sed  oh  mon  law  of  nations,  proTisions  ars 

specialem  rationem  addtta.     Oh  contrahand  only  where  destined 

candcm  causam  navium  materia  to  hesieged  or  blockaded  places, 

conjung^tur  cum  instrumentis  belli  But  he  asserts  that  naral  stores 

in  s.  2.  d.  Edicti  contra  Anglos  were  contrahand  at  the  time  he 

Dec.  5.  1652,  et  in  Edicto  Ordi-  wrote,  (1758,)  and  had  been  so 

num  Generalium  contra  Francos  since  the  beg^nning^of  thatcentu- 

9.  Mart.  1689.     Sed  sunt  hae  ex-  ry,  which  tbey  were  not  formerly, 

ceptiones,  quae  regulam  confirm-  Sur  P  Ord.  lb.  Pothier,  oomment- 

ant."    So  also  of  proFisions,  they  ingon  the  same  article  of  the  ordi- 

are  not,  in  general,  contraband ;  nance,  observ^es,  *'  A  regard  des 

but  if  the  produce  of  an  enemy's  munitions  de  bouche  qne  des  sujeti 

country,  and  not  destined  for  the  des  puissances  neotres  envoient  i 

ordinary  sustenance  of  human  life,  nos  ennemies,  elles  ne  sent  point 

but  for  military  or  naval  use,  tbey  cens^es  dc  contrabande,  ni    par 

become  contrahand,  according  to  cons6quent  sujettes  c  onfiseatioo; 

the  law  of  England.    And  arti-  sauf  dans  un  seal  cas,   qui  est 

cles,  the  growth  of  the  neutral  lorsqu*e]les  sent  envoy^es  i  uoe 

exporting  country,  are  not  con-  place  assidgde  on  bloqu^*'    De 

traband,  though  carried  in  the  ves-  PropriSUj   no.    104.        By    the 

sels  of  another  country.     4  Rob.  Swedish  Ordinance  of  1715,  co&- 

161.    TbeAppollo.    And  the  be-  traband  articles  are  declared  to 

Befit  of  the  principle  is  extended  be  those  *'  qui  peuvent  Hre  eo- 

to  maritime  countries  exporting  ploy^es  pour  la   guerre.*'     The 

the  produce  of  neighbouring  in-  Danish  Ordinance  of  IG59  (pio- 

terior   districts,    whose  produce  vided  for  the  subsisting^  war  with 

those  countries  are  usually  em-  Sweden)  contains  a  long  list  of 

ployed  in  exporting,  in  the  ordtna-  contraband  articles,  among  which 

ry  course  of  their  trade.  lb.  354.  are  included  naral  stores  and  pnh 


OF  THE  UNITED  STATES.  391 

and  here  the  property  belonged  to  an  enemy,  and,      is  16. 
therefore,  was  liable,  at  all  events,  to  condemnation.  "^^^^T^ 

The 

But  was  the  voyage  lawful,  and  such  as  a  neutral  Commeroen. 
could,  with  good  faith,  and  without  a  forfeiture,  en- 
gage in?  It  has  been  solemnly  adjudged  that  being 
engaged  in  the  transport  service,  or  in  the  con- 
veyance of  military  persons  in  his  employ,  are 
acts  of  hostility  which  subject  the.  property  to  con- 
fiscation/ And  the  carrjring  of  despatches  from  the 
colony  to  the  mother  country  of  the  enemy  has 
subjected  the  party  to  the  like  penalty.'  And  in 
these  cases,  the  fact  that  the  voyage  was  to  a  neutral 
port  was  not  thought  to  change  the  character  dVthe 
transaction.  The  principle  of  these  determinations 
was  asserted  to  be  that  the  party  must  be  deemed  io 
place  himself  in  the  service  of  the  hostile  state,  and 

TisioDs.    The  modem  conyention-  Tisions  and  other  articles,  not  g^e- 

al  law  of  nations  has  generally  nerally  contraband,  shall  become 

excluded    provisions    and    naval  such  according    to  the  existing 

stores  from  the  list  of  contraband,  law  of  nations,  they  shall  be  enti- 

and  in  all  the  treaties  made  by  tied  to  pre-emption,  with  freight  to 

the  United  States  since  they  were  the  carrier.     By  the  treaty  nego- 

an  independent  power,  except  in  tiated  in  1807,  bnt  not  ratified, 

the  treaties  with  Great  Britain,  provisions  were  omitted  in  the  list 

they  are  excluded;  but  the  only  of  contraband,  and  tar,  and  pitch 

treaty  now  subsisting  which  con-  (unless  destined  to  a  port  of  naval 

tains  a  definition  of  contraband,  equipment)  were  added  to  the  na- 

is  that  of  1795  with  Spain,  which  val  stores  excepted  in  the  treaty 

embraces  the  munitions  of  war  of  1794. 

only.    The  treaty  of  1794  with  k  4  Rob,  256.    The  Carolina. 

Great   Britain,    declares    naval  6  Rob,  4x20.      The    Friendship, 

stores,  with  the  exception  of  un-  lb.  430.    The  Orozembo. 

wrought  iron  and  fir  planks,  to  be  /  6  Rob.  440.    The  Atalanta. 

contraband,  and  liable  to  confisca-  /&.  461.   The  Constantia.     Note- 
t<on,  and  declares  that  when  pro- 
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1816.  assist  in  \varding  off  the  pressure  of  the  war,  or  in 
^'^^C^^  favouring  its  offensive  projects.  Now,  we  cannot 
Commerccn.  distinguish  these  cases,  in  principle,  from  that  before 
the  court.  Here  is  a  cargo  of  provisions  exported 
from  the  enemy's  country,  with  the  avowed  purpose 
of  supplying  the  army  of  the  enemy.  Withotit  this 
destination  they  would  not  have  been  permitted  to 
be  exported  at  all.  Can  a  more  iniportant  or  essen- 
tial service  .be  performed  in  favour  of  the  enemy  ? 
In  what  does  it  differ  from  the  case  of  a  transport  in 
his  sen'ice.^  The  property,  nominally,  belongs  to 
individuals,  and  is  freighted,  apparently,  on  private 
acccftkit,  but,  in  reality,  for  public  use,  and  under  a 
public  contract  implied  from  the  very  permission  of 
exportation.  It  is  vain  to  contend  that  the  direct 
effect  of  the  voyage  was  not  to  aid  the  British  hos-. 
tilities  against  the  United  States.  It  might  enable 
the  enemy,  indirectly,  to  operate  with  more  vigour 
and  promptitude  against  us,  and  increase  his  dispo* 
sable  force.  But  it  is  not  the  effect  of  the  particu- 
lar transaction  that  the  law  regards,  it  is  the  general 
tendency  of  such  transactions  to  assist  the  military 
operations  of  the  enemy,  and  the  temptations  which 
it  presents  to  deviate  from  a  strict  neutrality.  Nor 
do  we  perceive  how  the  destination,  to  a  neutral 
port,  can  vary  the  application  of  this  rule ;  it  is  only 
doing  that  indirectly  which  is  prohibited  in  direct 
courses.  Would  it  be  contended  that  a  neutral 
might  lawfully  transport  provisions  for  the  British 
fleet  and  army  while  it  lay  at  Bordeaux  preparing  for 
an  expedition  to  the  United  States?  Would  it  be 
contended  that  he  might  lawfully  supply  a  British 
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fleet  stationed  on  our  coast?  We  presume  that  two      i816. 
opinions  could  not  be  entertained  on  such  questions ;    ^^^^''^^^ 
and  jet,  though  the  cases  put  are  strong,  we  do  not  Commen^n. 
know  that  the   assistance  is   more  material   than 
might  be  supplied  under  cover  of  a  neutral  destina- 
tion like  the  present. 

An  attempt  has  been  made  to  distinguish  this  ca^e 
from  the  ordinary  cases  of  employment  in  the  trans- 
port service  of  the  enemy,  upon  the  ground  that  the 
war  of  Great  Britain  against  France  was  a  war  dis- 
tinct from  that  against  the  United  States ;  and  that 
Swedish  subjects  had  a  perfect  right  to  assist  the 
British  arms  in  respect  to  the  former,  though  not  to 
the  latter.  Whatever  might  be  the  right  of  the 
Swedish  sovereign,  acting  under  his  own  authority, 
we  are  of  opinion  that  if  a  Swedish  vessel  be  enga- 
ged in  the  actual  service  of  Great  Britain,  or  in  car- 
rying stores  for  tlie  exclusive  use  of  the  British  ar- 
xpies,  she  must,  to  all  intents  and  purposes,  be  deem- 
ed a  British  transport.  It  is  perfectly  immaterial  in 
what  particular  enterprise  those  armies  might,  at  the 
time,  be  engaged ;  for  the  same  important  benejfits 
are  conferred  upon  an  enemy,  who  thereby  acquires 
a  greater  disposable  force  to  bring  into  action 
against  us.  In  the  Friendship,  (G  Rob.  420.  426,,) 
Sir  W.  Scott,  speaking  on  this  subject,  declares, 
"  It  signifies  nothing  whether  the  men,  so  conveyed, 
are  to  be  put  into  action,  on  an  immediate  expedition, 
or  not.  The  mere  shifting  of  draughts  in  detach- 
ments, and  the  conveyance  of  stores  from  one  place  to 
another,  is  an  ordinary  employment  of  a  transport 
Tessel,  and   it  is  a  distinction  totally  unimportant 

Vol.  I.  3D 
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1816.  whether  this  or  that  case  may  be  connected  with  the 
^"^j^J^^^^  immediate  active  service  of  the  enemy.  In  removing 
Commercen.  forces  from  distant  settlements,  there  may  be  no  in* 
tcntion  of  immediate  action,  but  still  the  general  im- 
portance of  having  troops  conveyed  to  places  where 
it  is  convenient  that  they  should  be  collected,  either 
for  present  or  future  use,  is  what  constitutes  the  ob- 
ject and  employment  of  transport  vessels."  It  is  ob- 
vious that  the  learned  judge  did  not  deem  it  material 
to  what  places  the  stores  might  be  destined  ;  and  it 
must  be  equally  inimaterial  what  is  the  immediate 
occupation  of  the  enemy's  military  force.  That 
focce  is  always  hostile  to  us,  be  it  where  it  may  be. 
To-day  it  may  act  against  France,  to-morrow, 
against  us ;  and  the  better  its  commissary  depart- 
ment is  supplied,  the  more  life  and  activity  is  com- 
municated to  allTls  motions.  It  is  not,  therefore,  in 
our  view,  material  whether  there  be  another  distinct 
war  in  which  our  enemy  is  engaged,  or  not ;  it  is 
sufficient  that  his  armies  are  everywhere  our  ene- 
mies, and  every  assistance  offered  to  them  must,  di- 
rectly, or  indirectly,  operate  to  our  injury. 

On  the  whole,  the  court  are  of  opinion  that  the 
voyage,  in  which  this  vessel  was  engaged,  was  illicit, 
bnd  inconsistent  with  the  duties  of  neutrality,  and 
that  it  is  a  very  lenient  administration  of  justice  to 
confine  the  penalty  to  a  mere  denial  of  freight* 

m  As  to  the  penalty  for  the  car-  carrier  of  contraband.     There  ■ 

rying"  of  contraband,  see  3  Rob,  but  one  case  in  the  books  of  an  ex- 

182,  note  (a.)    Freight  and  ex-  ception  to  this  rule,  which  w« 

penses  arc  ahnost  always  refused  of  sail  cloth  carried   to  Amstos 

l^y  the  British  prize  courts  to  a  dam,  the  contr^b^nd  beipg  in  t 
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Marshall,  Cb.  J.     As  a  principle,  which  I  think      ]816. 
new,  and  which  may  certainly,  in  future,  be  very    ^-^^^^^^^ 
interesting  to  the  United  States,  has  been  decided  in  Commcroen. 
this  case,  I  trust  I  may  be  excused  for  stating  the  rea- 
sons which  have  prevented  my  concurring  in  the 
opinion  that  has  been  delivered. 

In  argument  this  sentence  of  the  circuit  court  has 
been  sustained  on  two  grounds;  1st.  That  the  ex- 

^mall  quantify  amongst  a  variety  jected  tbe  contraband  articles  on- 
of  other  article.  3  Rob,  91.    The  ly  to  confiscatimi :  but  by  the  re- 
Ncptunus.     The  penalty  is  earn-  gelation  of  1778,  the  same  penal- 
ed  beyond  the  refusal  of  freight  ty  was  extended  to  Uie  ship,  in 
and  expenses,  and  is  extended  to  case  three  fourths  of  the  caip> 
tlic  confiscation  of  the  ship,  and  consisted  of  contraband  articles, 
innocent  parts  of  the  same  cai^o,  The  law  of  Holland  confiscates 
1st.  Where  the  ship  and  the  con-  the  contraband  articles  only,  but 
traband    articles    belong   to  the  refuses  freight;  the  principle  oC 
same  person.     1   Rob,   31.    The  which  is  vindicated  by  Byriker'' 
Staadt  Emden.      /6.  330.     The  thoek,     *'  Idque  longe  verissimum 
Toung  Tobias.     OH.  Where  tlie  est,  nam  merccdcs  non  debentur, 
cai*go  is  carried  with  a  false  des-  nisi  itinere  perfccto,  et,  ne  per- 
tination,    false  papers,    or  other  ficeretur,   hoslis   jure   prohibuit. 
circumstances  of  fraud.    3  Rob.  Deinde  publicantur  controbanda 
217.    The  Franklin.   4  Rob.  69.  velex  delicto,  et  ita  nihil  commi- 
Tbe  Edward.     5  Rob.  290.    The  scrunt  navarchi,  quam  ipsi  mer- 
Richmond.      G   Rob,    125.     Tbe  cium  vetilarum  domini,  vcl,  quod 
Ranger.     3d.  Where  the  owner  magis  est,  ex  re,  ex  ipsa  nimiram 
of  the  ship  is  bound,  by  the  obli-  transveotione :  quamois  enira  ami- 
gation  of  treaties  between  his  own  co  nostro  non  possimus  cummer- 
country  and  the  capturing  power,  cio  interdiccrc  cum  hoste  nostro, 
to  refrain  from  carfying  contra-  possumus  tamen  prohibere,  tie  in 
band  to  the  enemy.    3  Rob.  295.  beHo4lli  prosit  in  necem  nostraro. 
Tbe  Neutralitct.     By  the  ancient  Atque  ita,  quod  pubiicatur,  pub- 
prize  latv  of  France,  contraband  licabitur  cttra  ullum  uUius  homi- 
goods  were  subject  to  pre-emption  nis  respectum,  et  habebitur,  ac  si 
only.     Ordonnance  de  1584.,  art.  divina  periissct;  cxtincto  ^c  jure 
«9.    The  ordinan<?c  of  1G81.  sub-  pi^noris.,'* 
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1816.  portation  of  grain  from  Ireland  is  generally  prohibit- 
""^^^^r^^  cd,  and,  therefore,  that  a  neutral  cannot  lawfully 
Conunoroeo.  engage  in  it  during  war.  2d.  That  the  carriage  of 
supplies  to  tlie  army  of  the  enemy  is  to  take  part 
with  him  in  the  war,  and,  consequently,  to  become 
the  enemy  of  the  United  States  so  far  as  to  forfeit 
the  right  to  freight. 

The  first  point  has  been  maintained,  on  its  suppo- 
sed analogies  to  certain  principles  which  have  been, 
at  different  times,  avowed  by  the  great  maritime  and 
belligcrant  powers  of  Europe  respecting  the  colonial 
and  coasting  trade,  and  which  are  generally  known 
in  England,  and  in  this  country,  by  the  appellation  of 
the  rule  of  1756.  Without  professing  to  give  any 
opinion  on  the  correctness  of  those  principles,  it  is 
sufficient  to  observe  that  they  do  not  appear  to  mc  to 
apply  to  this  case.  The  rule  of  1756  prohibits  a 
neutral  from  engaging  in  time  of  war  in  a  trade  b 
which  he  was  prevented  from  participating  in  time 
of  peace,  because  that  trade  was,  by  law,  exclusive- 
ly reserved  for  the  vessels  of  the  hostile  state. 
This  prohibition  stands  upon  two  grounds.  1st. 
That  a  ti*ade,  such  as  the  coasting  or  colonial  trader 
which,  by  the  permanent  policy  of  a  nation^  is  re- 
served for  its  own  vessels,  if  opened  to  neutrals  du^ 
ing  war,  must  be  opened  under  the  pressure  of  the 
arms  of  the  enemy,  and  in  order  to  obtain  relief  from 
that  pressure.  The  neutral  who  interposes  to  re- 
lieve the  belligerant  under  such  circumstances,  res- 
cues him  from  the  condition  to  which  the  arms  of 
his  enemy  has  reduced  him,  restores  to  him  those  re- 
sources which  have  been  wrested  from  him  by  the 
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arms  of  his  adversary,  and  deprives  that  adversary      laie. 


of  the  advantages  which  successful  v^ar  has  given 
him.  This  the  opposing  belligerant  pronounces  a  CauandKcem 
departure  from  neutrality,  and  an  interference  in  the 
war  to  his  prejudice,  which  he  will  not  tolerate.  2d. 
If  the  trade  be  not  opened  by  law,  that  a  neutral 
employed  in  a  trade  thus  reserved  by  the  enemy, 
to  his  own  vessels,  identifies  himself  with  that  ene- 
my, and  by  performing  functions  exclusively  apper- 
taining to  the  enemy  character,  assumes  that  cha- 
racter. Neither  the  one  nor  the  other  of  these  rea- 
sons applies  to  the  case  under  consideration.  The 
trade  was  not  a  trade  confined  to  British  vessels 
during  peace,  and  opened  to  neutrals  during  war 
under  the  pressure  created  by  the  arms  of  the  ene- 
my. It  was  prohibited  for  political  reasons,  entirely 
unconnected  with  the  interests  of  navigation,  and 
thrown  open  from  motives  equally  unconnected  with 
maritime  strength.  Neither  did  the  neutral  employ- 
ed in  it  engage  in  a  trade  then,  or  at  any  time,  re- 
served for  British  vessels,  and,  therefore,  did  not 
identify  himself  with  them.  He  was  not  performing 
functions  exclusively  appertaining  to  the  enemy, 
and,  consequently,  in  performing  them  did  not  as* 
sume  that  character. 

The  second  point  presents  a  question  of  much 
more  difficulty.  That  a  neutral  carrying  supplies  to 
the  army  of  the  enemy  does,  under  the  mildest  in- 
terpretation of  international  law,  expose  himself  to 
the  loss  of  freight,  is  a  proposition  too  well  settled  to 
be  controverted.  That  it  is  a  general  rule,  admitting 
of  fe W9  if  aoy,  exceptions,  is  not  denied  by  the  coun* 
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1816.      scl  ibr  the  appellants.     But  thej  contend  that  this 


case  is  withdrawn  from  that  rule  by  its  peculiar 
CoinineK>en.  circumstances.  The  late  war  between  the  Uni- 
ted States  and  Great  Britain  was  declared  at  a 
time  when  all  Europe,  including  our  enemy,  was 
engaged  in  a  war  with  which  ours  had  no  connexjoOt 
and  in  which  we  professed  to  take  no  interest.  The 
alHes  of  our  enemy,  engaged  with  him  in  a  common 
•war,  the  most  tremendous  and  the  most  vitally  inter- 
esting to  the  parties  that  has  ever  desolated  the  earth, 
were  our  friends.  We  kept  up  with  them  tlie  mu- 
tual interchange  of  good  offices,  and  declared  our 
determination  to  stand  aloof  from  that  cause  which 
was  common  to  them  and  Great  Britain.  They,  too, 
considered  this  war  as  entirely  distinct  from  that  in 
which  they  were  engaged.  Although  at  a  most  cri- 
tical period  we  had  attacked  their  ally,  they  did  not 
view  it  as  an  act  of  hostility  to  them.  They  did  not 
ascribe  it  to  a  wish  to  affect,  in  any  manner,  the 
war  in  Europe,  but  solely  to  the  desire  of  asserting 
our  violated  rights.  They  seemed  almost  to  consi- 
der the  Britain  who  was  our  enemy,  as  a  diilerent 
nation  from  that  Britain  who  was  their  ally. 

How  long  this  extraordinary  state  of  things  might 
have  continued  it  is  impossible  to  say ;  but  it  certain- 
ly existed  when  the  Commercen  was  captured. 
What  its  effect  on  that  capture  ought  to  be,  must 
depend  more  on  principle  than  on  precedent.  It  has 
been  said,  and  truly  said,  by  the  counsel  for  the  cap- 
tors, that  we  were  at  war  with  Great  Britain  in  eve- 
ry part  of  the  world.  We  were  enemies  every- 
where.     Her  troops  in  Spain,  or  elsewhere,  as 
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well  as  her  troops  in  America,  were  our  enemies.       1816. 
It  was  a  conflict  of  nation  against  nation.     This   ^"^^JlT^^ 
is  conceded ;  and,  therefore,  the  cargo  of  the  Com-  Commerccn. 
mercen,  being  British  property,  was  condemned  as 
prize  of  war.     But,  although  this  must  be  conced- 
ed, the  corollary  which  is  drawn  from  it,  that  those 
who  furnish   their  armies  in  Spain  with  provisions, 
aid  them  to  our  prejudice,  and,  therefore,  take  part  in 
the  war,  and  are  guilty  of  unneutral  conduct,  must 
be  examined  before  it  can  be  admitted.     It  is  not 
true  that  every  species  of  aid  given  to  an  enemy  i^ 
an  acf  of  hostility  which  will  justify  our  treating  him 
who  gives  it,  or  his  vessels,  as  hostile  to  us.     The  his- 
tory of  all  Etirope,  and  especially  of  Switzerland, 
furnishes  many  examples  of  the  truth  of  this  propo- 
sition.    Those  examples  need  not  be  quoted  particu- 
larly, because  they  stand  on  principles  not  entirety    • 
applicable  to  this  case.     It  is  the  peculiarity  of  this 
war  which  requires  the  adoption  of  rules  peciiliar  to 
a  new  state  of  things,  in  adopting  which  we  must 
examine  the  principle  on  which  a  nation  is  justified 
in  treating  a  neutral  as  an  enemy.     That  a  neutral 
is  friendly  to  our  enemy,  and  continues  to  interchange 
good  offices  with  him,  can  furnish  no  subject  of  com- 
plaint ;  for,  then,  all  commerce  with  one  belligcrant 
would  be  deemed  hostile  by  the  other.     The  efiect 
of  commerce  is  to  augment  his  resources,  and  ena- 
ble him  the  longer  to  prosecute  the  war ;  but  this 
augmentation  is  produced  by  an  act  entirely  innocent 
on  the  part  of  the  neutral,  and  manifesting  no  hos- 
tility to  the  opposing  belligerant.     It  cannot,  there- 
fore, be  molested  by  him  while  the  same  good  offices 
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1816.  are  allowed  to  him,  although  he  may  not  be  enabled 
^■^^^^^^  to  avail  himself  of  them  to  an  equal  degree.  It 
Commercen  would  seem,  then,  that  a  remote  and  consequential 
effect  of  an  act  is  not  sufficient  to  give  it  a  hostile 
character ;  its  tendency  to  aid  the  enemy  in  the  war 
must  be  direct  and  immediate.  It  is  also  necessaij 
that  it  should  he  injurious  to  us ;  for  a  mere  benefit 
to  another,  which  is  not  injurious  to  us,  cannot  con- 
Tcrt  a  friend  into  an  enemy. 

If  these  principles  be  correct,  and   they  are  be- 
lieved to  be  so,  let  us  apply  them  to  the  present 
case.      When  hostilities   commenced   between  the 
United  States  and  Great  Britain,  that  country  was 
carrying  on  a  war  with  France,  in  which  the  great 
powers  of  Europe  were  combined.     We  did  not  ex- 
pect, and  certainly  had  no  right  to  expect,  that  our 
declaration  of  war  against  one  of  the  allies  would, 
in  any  manner,  affect  the  operations  of  their  common 
war  in  Europe.     The  armies  of  Portugal  and  Spain 
were  united  to  those  of  Britain,  and  unquestionably 
aided  and  assisted  our  enemy,  but  they  did  not  aid 
and  assist  him  against  us,  and,  therefore,  did  not  be- 
come our  enemies.     Had  any  other  of  the  Combined! 
powers  equipped  a  military  expedition  for  the  pur- 
pose  of  reinforcing  the  armies  of  Britain  in  any  part 
of  Europe,  or  had  a  new  ally  engaged  in  the  war,  that 
would  have  been  no  act  of  hostility  against  the  Uni- 
ted States,  although  it  would  have  aided  our  enemy. 
But  if  a  military  expedition  to  the  United  States  had 
been  undertaken,  the  case  would  have  assumed  a 
different  aspect.     Such  expedition  would  be  hostile 
to  J^is  country,  and  the  power  undertaking  it  would 
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become  our  enemy.  It  would  have  been  an  intcrfe-  1816. 
rence  operating  directly  to  our  prejudice.  The  de-  ^j^^ 
claration  of  war  against  Great  Britain  liad,  without  CommerceB. 
doubt,  a  remote  and  consequential  effect  on  the  war 
in  Europe.  The  force  employed  against  the  United 
States  must  be  subducted  from  that  employed  in  sup- 
port of  the  common  cause  in  Europe,  or  greater  ex- 
ertions must  be  made  which  might  sooner  exhaust 
those  resources  which  enabled  her  to  continue  her 
gigantic  efforts  in  their  common  war.  Consequently, 
the  declaration  of  war  by  the  United  States  remotely 
affected  the  war  in  Europe,  to  the  advantage  of  one 
party  and  the  injury  of  the  other.  Yet  no  on^  of  the 
allies  considered  this  declaration  as  taking  part  in 
that  war,  and  placing  America  in  the  condition  of  an 
enemy.  But,  had  the  United  States  employed  their 
force  on  the  peninsula  against  the  British  troops,  or 
had  they  interfered  in  the  operations  of  the  common 
war,  it  may  well  be  doubted  whether  they  might  not 
have  been  rightfully  considered  as  taking  part  against 
the  allies,  and  arranging  themselves  on  the  side  of 
the  common  enemy. 

In  answer  to  arguments  of  this  tendency,  made  at 
the  bar,  it  was  said  that  nations  are  governed  by  po- 
litical considerations,  and  may  choose  rather  to  over- 
look conduct  at  which  they  might  justly  take 
offence,  than  unnecessarily  to  increase  the  number 
of  their  enemies,  or  provoke  increased  hostility; 
but  that  courts  of  justice  are  bound  by  the  law, 
and  must  inflexibly  adhere  to  its  mandate.  While 
this  is  conceded,  it  is  deemed  equally  true  that 
those  acts  which  will  justify  the  condeoination  of  a 
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1816.  neutral  as  an  enemy,  would  also  justifj  the  treating 
^"^^^^"^^  his  nation  as  an  enemy,  if  they  were  performed  or 
Commerceii.  defended  by  the  nation.  There  is  a  tacit  compact 
that  the  hostile  act  of  the  individual  shall  not  be 
ascribed  to  his  government ;  and  that  in  turn,  the 
government  will  not  protect  the  individual  from 
being  treated  as  an  enemy.  But  if  the  government 
adopts  the  act  of  the  individual,  and  supports  it  by 
force,  the  government  itself  may  be  rightfully  treat* 
ed  as  hostile.  Thus  conti-aband  of  war,  thougrh  be- 
loAging  to  a  neutral,  is  condemned  as  the  property  of 
an  enemy,  and  his  government  takes  no  offence  at 
it ;  but  should  his  government  adopt  the  act^  and  in- 
sist upon  the  right  to  carry  articles  deemed  contra- 
band, and  support  that  right,  it  would  furm'sh  just 
ground  of  war.  The  belligerant  might  choose  to 
overlook  this  hostile  act,  but  the  act  would  be,  in  its 
nature,  hostile.  The  inquiry,  then,  whether  the  act 
in  which  this  individual  Swede  was  employed,  would, 
if  performed  by  his  government,  have  been  consi- 
dered an  act  of  hostility  to  the  United  States,  and 
might  rightfully  be  so  considered,  is  material  to 
the  decision  of  the  question,  whether  the  act  of  the 
individual  is  to  be  treated  as  hostile.  Great  Britain 
and  Sweden  were  allies  in  the  war  against  France. 
Consequently,  the  king  of  Sweden  might  have  or- 
dered his  troops  to  co-operate  with  those  of  Britain, 
in  any  place,  against  the  common  enemy.  He  mi^t 
have  ordered  a  reinforcement  to  the  British  army  on 
-  the  peninsula,  and  this  reinforcement  might  have 
been  transported  by  sea.  An  attempt  on  the  part 
of  the  United  Slates  to  intercept  it,  because  it  wm 
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aiding  their  enemy,  would  certainly  Iiave  been  an      1816. 
interference   in  the   war  in  Europe  which   would  ^"^IJf^^ 
have  provoked,  and  would  have  justified,  the  resent-  Comm%rc%n, 
ment  of  all  the  allied  powers.     It  would  have  .been 
an  interference  not  to  be  justified  by  our  war  with 
Britain,  because  those  troops  were  not  to  be  employ- 
ed against  us.     If,  instead  of  a  reinforcement  of 
men,  a  supply  of  provisions  were  to  be  furnished  in 
that  part  of  the  allied  army  which  was  British,  would 
that  alter  the  case  ?  Could  an  American  squadron 
intercept  a  convoy  of  provisions,  or  of  military  stores, 
of  any  description,  going  to  an  army  engaged  in  a 
war  common  to  Great  Britain  and  Sweden,  and  not 
against  the  United  States  ?  Could  this  be  done  with- 
out interfering  in  that  war,  and  taking  part  in  it 
against  all  the  allies.     If  it  could  not,  then  any  sup- 
plies furnished  by  the  government  of  Sweden,  pro- 
moting the  operations  of  their  common  war,  whether 
intended  for  the  British  or  any  other  division  of  the 
allied  armies,  had  a  right  to  pass  unmolested  by 
American  cruisers.    It  is  not  believed  that  any  act 
which,  if  performed  by  the  government,  would  not 
be  deemed  an  act  of  hostility,  is  to  be  so  deemed  if 
performed  by  an  individual.     Had   the  provisions 
then  on  board  the  Commercen  been  Swedish  pro- 
perty, the  result  of  this  reasoning  is  that  it  would 
not  have  been  confiscated  as  prize  of  war.     Being 
British  property,  it  is  confiscable ;  but  the  Swede  it 
guilty  of  no  other  offence  than  carrying  enemy's  pro- 
perty, an  offence  not  enhanced  in  this  particular  case 
by  the  character  of  that  property.    He  is,  therefore, 
as  much  entitled  to  freight  as  if  his  cargo  had  been 
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1816.       of  a  difTcrent  description.     His  trade  wras  not  more 
^'^^y^^^   illicit  than  the  carriage  of  enemy's  goods  for  com- 
Commercen.  mon  use  would  have  been. 

If  the  cases  in  which  neutrals  have  been  condemn- 
ed for  having  on  board  articles,  the  transportation 
of  which  clothe  them  with  the  enemy  character,  be 
attentively  considered,  it  is  believed  that  they  will 
not  be  found  to  contravene  the  reasoning  which  has 
been  urged.  To  carry  despatches  to  the  govern- 
ment has  been  considered  as  an  act  of  such  com- 
plete hostility,  as  to  communicate  the  hostile  cha- 
racter to  the  vessel  carrying  tlicm.  But  this  deci- 
sion was  made  in  a  case  where  the  despatches  could 
only  relate  to  the  war  between  the  government  of 
the  captors,  and  that  to  which  the  despatches  were 
addressed.  They  were  communications  between  a 
colonial  government,  in  danger  of  being  attacked, 
and  the  mother  country.  In  a  subsequent  case,  it 
was  determined  that  a  neutral  vessel  might  bear  de- 
spatches to  a  hostile  government  without  assuming 
the  belligerant  character,  if  they  were  from  an  am- 
bassador residing  in  the  neutral  state.  Yet  such 
despatches  might  contain  intelligence  material  to  the 
war.  But  tliis  is  a  case  in  which  the  belligerant 
right  to  intercept  all  communications  addressed  to 
the  enemy,  by  the  officers  of  that  enemy,  is  modified 
and  restrained  by  the  neutral  right  to  protect  the 
diplomatic  communications  which  are  necessary  to 
the  political  intercourse  between  belligerants  and 
neutrals.  It  is  a  case  in  which  the  right  of  the  belli- 
gerant is  narrowed  and  controlled  by  the  positive 
rights  of  a  neutral ;  still  more  reasonably  may  they 
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be  narrowed  and  controlled  by  the  positivo  rights  of      ]816. 
a  belligerant  engaged  in  a  war  in  which  we  have  no    ^^^^"^^ 
concern,  and  in  which  we  ought  not  to  interfere.  commeKcen 
To  transport  troops,  or  military  persons,  belonging 
to  the  enemy,  from  one  place  to  another,  has,  also, 
been  determined  to  subject  the  vessel  to  condemna- 
tion; but,  in  those  cases,  the  service  in  which  it  was 
supposed  the  persons,  so  conveyed,  were  to  be  em- 
ployed, was  against  the  government  of  the  captors. 
The  transportation  of  these  persons  was  to  aid  the 
views  of  one  belligerant  against  the  other,  and  was, 
therefore,  to  take  part  in  the  war  against  that  other. 
It  is  an  act,  tlic  operation  of  which  is  direct  and  im- 
mediate. 

It  may  be  said  that  this  reasoning  would  go  to  the 
protection  of  British  troops  passing  to  the  peninsula, 
and  of  British  supplies  transported  in  British  vessels 
for  their  use ;  that  it  therefore  proves  too  much, 
and  must,  consequently,  be  unsound. 

It  id  admitted  that,  pressed  to  its  extreme  point, 
the  argument  would  go  tliis  extent,  an  extent  which 
cannot  be  maintained ;  but  it  does  not  follow  that  it 
is  unsound  in  every  stage  of  its  progress.  In  every 
case  of  conflicting  rights,  each  must  yield  something 
to  the  other.  The  pretensions  of  neither  party  can  be 
carried  to  the  extreme.  They  meet — they  check — 
they  limit  each  other.  The  precise  line  which 
neither  can  pass,  but  to  which  each  may  advance,  is 
not  easily  to  be  found  and  marked ;  yet  such  a  line 
must  exist,  whatever  may  be  the  difficulty  of  discern- 
ing ^  it.  To  attack  an  enemy,  or  to  take  his  proper- 
ty, if  either  can  be  done  without  violating  the  sove^ 
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1616.  reigotjr  of  a  friend,  is  of  the  very  essence  of  war. 
^^^^  None  can  be  offended  at  the  exercise  of  this  rigfatv 
who  may  not  be  offended  at  the  declaration  of  war 
itself.  The  injury  which  the  allies  of  our  enemy, 
in  a  war  common  to  them,  (but  in  which  we  are  not 
engaged,)  sustain,  by  this  occasional  interruptioa,  is 
incidental,  while,  on  our  part,  it  is  the  exercise  of  a 
direct  and  essential  right  But  when  we  attack  a 
friend  who  is  carrying  on  military  operations  conjoint- 
ly with  our  enemy,  but  not  agamst  us,  we  are  not 
making  direct  war,  but  are  using  those  incidaM 
rights  which  war  gives  us,  against  those  direct  ri^tt 
which  are  exercised  by  a  belligerant  not  our  enemy, 
and  which  constitute  war  itself.  In  either  case  it 
would  seem  to  me  that  the  incidental  must  yield  to 
the  direct  and  essential  right 

Upon  this  view  of  the  subject,  I  have  at  length, 
not,  it  is  confessed,  without  difficulty,  come  to  the 
conclusion,  that  the  Commercen,  being  a  Swediflh 
vessel,  whose  nation  was  engaged  in  a  war^  commoD 
to  Great  Britain  and  Sweden,  against  France,  and  to 
which  the  United  States  were  not  a  party,  might  coo- 
vey  military  stores  for  the  use  of  the  British  armies 
engaged  in  that  war,  as  innocently  as  she  could  cant 
British  property  of  any  other  description,  and  is, 
therefore,  as  much  entitled  to  freight  as  she  would 
be  had  the  property  belonged  to  the   enemy,  but 
been  destined  for  ordinary  use. 

Livingston,  J.  I  concur  in  the  opinion  of  the 
Chief  Justice.  Considering  Sweden  an  ally  of  Grtat 
Britain,  in  the  war  which  the  latter  was  carrying  on 
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in  the  peninsula,  either  the  king  of  Sweden  himself      \sie. 
might  send  transports  with  provisions  for  the  use  of  ^"^If^^ 
the  British  army,  while  engaged  in  any  common  en-  Commeroea. 
terprise,  or  his  subjects  might  lawfully  aid  in  such 
transportation,  without  a  violation  of  their  neutral 
character  as  it  regarded   the  United  States.      If 
the  American  government  had  asserted  the  right  of 
capturing  and  condemning  Swedish  vessels,  or  de- 
priving them  of  their  freight,  on  the  ground  on 
which  it  has  been  denied  to  the  Commercen,  I  am 
not  certain  that  Sweden  would  not  have  thought  it 
a  very  serious  aggression,  and  would  not  have  bad  a 
right  to  consider  it,  if  persisted  in,  as  an  act  of  hos- 
tility. 

Johnson,  J.  I  also  concur  in  the  opinion  of  the 
Chief  Justice ;  and  I  do  it  without  the  least  doubt  or 
hesitation.  Sweden  was  an  ally  in  the  war  going  on 
in  the  peninsula,  and  her  subjects  had  an  indubitable 
right  to  transport  provisions  in  aid  of  their  nation,  or 
its  allies.  The  owner,  therefore,  had  a  right  to  his 
freight ;  for  he  did  no  act  inconsistent  with  our  belli- 
gerant  rights,  while  in  the  direct  and  ordinary  exer- 
cise of  those  rights  which  a  state  of  war  conferred 
on  himself.  , 

Sentence  of  the  circuit  court  affirmed.  ' 
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The  George^  The  BotJmeOj  and  The  Janstaff. 

la  cases  of  joint  or  collnsire  oaptore,  the  umaJ  simplicitj  of  tbe  priie 
procecdiDgs  is  neccssaril/  departed  from ;  and  where,  in  these  caiei, 
there  is  the  least  doubt,  other  rvideoce  than  that  ajisiog  irom  the 
captnred  vessel,  or  invoked  from  other  prize  causes,  maj  he  resort- 
ed to. 

Appeal  from  the  circuit  court  for  the  district  of 
Massachusetts. 

These  were  British  vessels  captured  and  brou^t 
in  bj  tlie  private  armed  vessels  the  Fly  and  the 
Washington,  and  libelled  as  prize  of  war.     In  each 
of  them  the  United  States  interposed  a  claim,  chain- 
ing that  the  capture  was  collusive,  and  that  the  whole 
property  ought,  on  that  account,  to  be  forfeited  to 
the  United  States.     In  each  case  the  captors  applied 
for  permission  to  make  farther  proof.     In  that  of  tbe 
George^  it  was  allowed  in  the  district  court,  and  pa^ 
tially  received ;  but  the  application  to  make  still  fu^ 
ther  proof,  and  to  introduce  into  the  record  testimo- 
ny already  taken,  was  rejected  in  the  circuit  court, 
and  was  again  offered  in  this  court.    In  the  two  last 
cases  farther  proof  was  refused,  both  in  the  district 
and  circuit  courts.     In  all  the  cases,  the  vessels  and 
cargoes  were  condemned  to  the  United  States,  and 
from  each  of  these  sentences  of  condemnation  tbe 
captors  appealed  to  this  court. 


OF  THE  UNITED  STATES*  409 

The  first  case  was  argued  by  Dexter  and  G.  Sulli"      1816. 
van,  for  the  appellants  and  captors,  and  by  the  attor- 
ney-general, for  the  United  States.     The  two  last  by 
Winder,  and  Harper  for  the  appellants  and  captors, 
and  by  Dexter  and  Pinhiey,  for  the  United  States. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court  as  follows : 

The  first  question  to  be  discussed  is,tlic  propriety  of 
allowing  farther  proof.  It  is  certainly  a  general  rule 
in  prize  causes  that  the  decision  should  be  prompt ; 
and  should  be  made,  unless  some  good  reason  for 
departing  from  it  exist,  on  the  papers  and  testimony 
afforded  by  the  captured  vessel,  or  which  can  bo  in- 
voked from  the  papers  of  other  vessels  in  possession 
of  the  court.  This  rule  ought  to  be  held  sacred  in 
that  whole  description  of  causes  to  which  the  reasons 
on  which  it  is  founded  arc  applicable.  The  usual 
controversy  in  prize  causes  is  between  the  captors 
and  captured.  If  the  captured  vessel  be  plainly  an 
enemy,  immediate  condemnation  is  certain  and  pro- 
per. But  the  vessel  and  cargo  may  be  neutral,  and 
may  be  captured  on  suspicion.  This  is  a  grievous 
vexation  to  the  neutral,  which  ought  not  to  bo  inci'eas- 
ed  by  prolongmg  his  detention,  in  the  hope  that  some- 
thing may  be  discovered  from  some  other  source, 
which  may  justify  condemnation.  If  his  papers  are 
all  clear,  and  if  the  examinations  in  preparatorio  all 
show  his  neutrality,  he  is,  and  ought  to  be,  immedi- 
ately discharged.  In  a  fair  trensaction  this  will  oftca 
be  the  case.  If  any  thing  suspicious  appears  in  the 
papers,  wliich  involves  the  neutrah'ty  of  the  claimant 
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1816.  in  doubt,  he  must  blame  himself  for  the  circumstance, 
and  cannot  complain  of  the  delay  which  is  necessarj 
for  the  removal  of  those  doubts.  The  whole  pro- 
ceedings are  calculated  for  the  trial  of  the  question  of 
prize  or  no  prize,  and  the  standing  interrogatories 
on  which  the  preparatory  examinations  are  taken  are 
framed  for  the  purpose  of  eliciting  the  truth  on  that 
question.  They  are  intended  for  the  controversy  be- 
tween the  captors  and  the  captured ;  intended  to 
draw  forth  every  thing  within  the  knowledge  of  the 
crew  of  the  prize,  but  cannot  be  intended  to  procure 
testimony  respecting  facts  not  within  their  know- 
ledge. When  the  question  of  prize  or  no  prize  is  de- 
cided in  the  affirmative,  the  strong  motives  for  on  im- 
mediate sentence  lose  somewhat  of  their  force,  and 
the  point  to  which  the  testimony  in  preparaiorio  is 
taken,  is  no  longer  the  question  in  controversy.  If 
another  question  arises,  for  instance,  as  to  the  propor- 
tions in  which  the  owners  and  crew  of  the  capturing 
vessel  are  entitled,  the  testimony  which  will  decide 
this  question  must  be  searched  for,  not  among  the 
papers  of  the  prize  vessel,  or  the  depositions  of  her 
crew,  but  elsewhere,  and  liberty  must,  therefore,  be 
given  to  adduce  this  testimony.  The  case  of  a  joint 
capture  has  been  mentioned,  and  we  think,  correct- 
ly, as  an  analogous  case.  Where  several  cniisen 
claim  a  share  of  the  prize,  extrinsic  testimony  is  ad- 
mitted to  establish  their  rights.  They  are  not,  and 
ouglit  not  to  be,  confined  to  the  testimony  which 
may  be  extracted  from  the  crew.  And  yet  the  stand- 
ing interrogatories  are,  in  some  degree,  adapted  to 
this  case.    Each  Individual  of  the  crew  is  always  ask- 
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ed  wliethcr,  at  the  time  of  capture,  any  other  vessel  isie. 
was  in  sight.  Notwithstanding  this,  the  claimants 
to  a  joint  interest  in  the  prize,  are  always  permitted 
to  adduce  testimony  drawn  from  other  sources  to  es- 
tablish their  claim.  The  case  before  the  court  is 
one  of  much  greater  strength.  The  captors  are 
charged  with  direct  and  positive  fraud,  which  is  to 
strip  them  of  rights  claimed  under  their  commissions. 
Even  if  exculpatory  testimony  could  be  •expected 
from  the  prize  crew,  the  interrogatories  are  not  cal- 
culated to  draw  it  from  them.  Of  course,  it  will 
rarely  happen  that  testimony  taken  for  the  sole  pur- 
pose  of  deciding  the  question  whether  the  captured 
vessel  ought  to  be  condemned  or  restored,  should 
furnish  sufficient  lights  for  determining  whether  the 
capture  has  been  bona  fide  or  collusive.  If  circum- 
stances of  doubtful  appearance  occur,  justice  requires 
that  an  opportunity  to  explain  those  circumstances 
should  be  given ;  and  that  fraud  should  never  be  fixed 
on  an  individual  until  he  has  been  allowed  to  clear 
himself  from  tlie  imputation,  if  in  his  power. 

Under  these  impressions,  the  case  must  be  a  strong 
one,  indeed ;  the  collusiveness  of  the  capture  must 
be  almost  confessed,  before  the  court  could  think  a 
refusal  to  allow  other  proof  tlian  is  furnished  by  the 
captured  vessel  justifiable.  In  the  cases  before  the 
court  there  are  certainly  many  circumstances  of 
great  suspicion,  but  none  which  do  not  admit  of  ex- 
planation. 

In  the  case  of  the  George,  captured  by  the  priva- 
teer Fly,  the  circumstances  relied  on  to  prove  the 
collusiveness  of  the  capture  are, 
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<: 


1816.  1st.  The  force  of  the  Fly.      2d.  The    shipping 

articles.  3d.  The  cargo  of  the  George.  4th.  The 
number  of  her  crew.  «^th.  The  place,  and  other 
circumstances  of  her  capture.  6th.  The  sending  tlie 
mariners  on  shore,  instead  of  bringing  them  into  the 
United  States. 

First.  The  force  of  the  Fly  may  probablj  neither 
require  nor  admit  of  explanation. 

Second.  The  shipping  articles  unquestionably  fur- 
nish ground  of  suspicion.  But  some  light  may  be 
thrown  on  this  point  by  testimony  showing  whether 
it  was,  or  was  not,  common  for  small  cruisers  in  the 
bay  of  Fundy  to  give  wages  to  the  crew  instead  of 
prize  money.  It  may  be  of  still  more  importance  to 
determine  whether  each  of  the  crew,  like  Gilley,  who 
was  examined,  was  to  receive  twenty  dollars  in  ad* 
dition  to  his  wages,  for  each  prize. 

Third.  Respecting  the  cargo  it  is  not  probable 
that  farther  testimony  can  be  adduced. 

Fourth.  Respecting  the  number  of  mariners  on 
board  the  captured  vessel  the  court  would  require 
some  further  information.  On  the  one  part  it  is  as- 
serted that  they  are  insufficient,  and  on  the  other 
that  they  are  sufficient  for  the  alleoed  voyage. 
There  is  no  evidence  which  can  incline  the  court  the 
one  way  or  the  other. 

Fifth.  On  the  place  and  other  circumstances  of 
capture  further  information  may  certainly  be  given, 
The  George  appears  to  have  sailed  from  St.  Johns, 
New  Brunswick,  for  the  Havanna,  on  the  8th,  and  to 
have  been  captured  in  Long-Island  harbour,  at  an- 
cbpri  on  the  )3th  of  January,  1814,     The  distaooe 
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between  these  places  is  said  to  be  five  hours*  sail,      isie. 
with  a  favourable  wind  and  tide.     Where  did  she   ^"^^"^^"^^ 
linger  during  this  interval  ?  Was  she  in  Etang  har-     Geoi^. 
hour  during  any  part  of  the  time?  Why  did  she 
leave  that  harbour  ?  Did  she  expect  a  convoy  ?  Did 
a  convoy  sail  about  that  time  ?  Was  it  usual  for  ves- 
sels to  wait  for  a  convoy  at  the  island  of  Grand  Me- 
nan  ?  Could  a  vessel  be  descried  from  the  sea  lying 
at  anchor  in  Long  Island  harbour  ?  Satisfactory  an- 
swers to  these  questions  might  certainly  throw  some 
light  on  this  part  of  the  case,  and  better  enable  the 
court  to  form  an  opinion  on  it- 
Sixth.     It  may  not,  perhaps,  be  easy  to  account 
for  not  bringing  in  the  crew.     Yet  it  would  contri- 
bute, in  some  degree,  to  the  elucidation  of  the  trans- 
action, if  the  practice  in  that  part  of  the  country 
could  be  laid  before  the  court.     It  might  also  be  of 
some  importance  to  know  whether  the  sum  of   100 
dollars  was  usually  paid  by  government  for  every 
merchant  seaman  brought  into  the  countiy,  whether 
he  was  a  British  subject  or  the  subject  of  a  neutral 
power. 

In  the  cases  of  the  /an^/q^  and  the  Bothnea^  there 
are  some  points  to  be  explained  which  are  common 
to  those  cases  with  the  George,  and  some  which  are 
peculiar  to  themselves. 

Of  the  latter  class  are  the  inquiries, 
First.  Whether  it  frequently  happened  that  un- 
armed vessels,  without  a  convoy,  sailed  from  that 
port,  either  for  New  London,  or  for  any  other  port 
f^(  the  United  States,  or  for  a  foreign  port  ? 
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1816.  Second.  What  is  the  character,  and  what  the  cxr- 

cupation,  of  the  two  passengers  who  were  found,  one 
on  board  the  Bothnea,  and  the  other  on  board  the 
Janstaff  ?     Are  they  acquainted  with  the  coasts  iu, 
or  about,  Long-Island  sound  ?     Are  they  capable  of 
being  supercargoes  ?     How  came  they  at  Halifax  ? 
In  both  cases  it  will  be  desirable  to  know,  whether 
any  previous  acquaintance  existed  between  the  cap- 
tors and  the  owners  of  the  captured  vessels,  and 
whether  the  captors  had  had  any  previous  communi* 
cation  with  the  places  from  which  the  captured  ves* 
sels  sailed.     In  the  cases  of  the  Janstaff  and  Both- 
nea, all  the  circumstances  attending  the  capture  will 
be  important     If,  as  is  not  expected,  any  farther  or 
better  reason  can  be  given  for  putting  the  whole 
crew  on  shore,  it  may  throw  some  light  on  the  cases. 
Each  case  depends,  in  some  degree,  on  the  points 
which  have  been  su^ested.     They  are  stated  for  the 
purpose  of  showing,  that  points,  on  which  the  judg* 
ment  of  the  court  may,  in  some  degree,  depend,  are 
susceptible  of  explanation,  and,  therefore,  ought  to 
be  explained  so  far  as  it  may  be  in  the  power  of  the 
parties  to  explain  them.     It  is  not,  however,  intend- 
ed to  confine  them  to  the  particular  points  which 
have  been  stated.      Full  Uberty  is  given  to   both 
parties  to  adduce  farther  proof  on  every  point  m 
the  case. 

Farther  proof  ordered. 


OF  THE  UNITED  STATES.  415 

18ie. 
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T. 

(CONSTITUTIONAL  LAW.)  Cooli4g». 

The  United  States  v.  Coolidge,  et.  aL 

Qucere^  whether  the  coviIb  of  the  United  States  have  jurisdactkm  of 
offences  at  coaunoo  law  against  the 'United  States? 

This  was  an  indictment  in  the  circuit  court  for  the 
district  of  M assachusetts,  against  the  defendants,  for 
forcibly  rescuing  a  prize,  which  had  been  captured 
and  taken  possession  of  by  two  American  privateers. 
The  captured  vessel  was  on  her  way,  under  the  di- 
rection of  a  prize  master  and  crew,  to  the  port  of  Sa- 
lem for  adjudication.  The  indictment  laid  the  of- 
fence as  committed  upon  the  high  seas.  .  The  ques- 
tion made  was,  whether  the  circuit  court  has  juris- 
diction over  common  law  offences  against  the  United 
States  ?  on  which  the  judges  of  that  court  were  di- 
vided in  opinion. 

The  Attorney-General  stated  that  he  had  given  to 
this  case  an  anxious  attention ;  as  much  so,  he  hoped, 
as  his  public  duty,  under  whatever  view  of  it,  render- 
ed necessary.  That  he  had  also  examined  the  opi- 
nion of  the  court,  delivered  at  February  term,  1813, 
in  the  case  of  the  United  States  v.  Hudson  and 
Goodwin.  That  considering  the  point  as  decided  in 
that  case,  whether  with,  or  without,  argument,  on 
the  part  of  those  who  had  preceded  him  as  the  repre* 


U.  States 
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1816.      sentative  of  the  government  in  this  courts  he  desired 
respectfully  to  state,  without  saying  more,  that  it  was 
V.         not  his  intention  to  argue  it  now. 

Coolidge. 

Story,  J.  I  do  not  take  the  question  to  be  set- 
tled by  that  case. 

JoHNSOxX,  J.  I  consider  it  to  be  settled  by  the  au- 
thority of  that  case. 

Washington,  J.  Whenever  counsel  can  be  found 
ready  to  argue  it,  I  shall  devest  myself  of  all  prejudice 
arising  from  that  case. 

Livingston,  J.  I  am  disposed  to  hear  an  argu- 
ment on  the  point  This  case  was  brought  up  for 
that  purpose,  but  until  the  question  is  re-argued,  the 
case  of  the  United  States  v.  Hudson  and  Goodwin 
must  be  taken  as  law. 

March  2]tt.      JoFiNsoN,  J.  delivered  the  opinion  of  the  court 

Upon  the  question  now  before  the  court  a  differ- 
ence of  opinion  has  existed,  and  still  exists,  among 
the  members  of  the  court.  We  should,  therefore, 
have  been  willing  to  have  heard  the  question  discuss* 
ed  upon  solemn  argument.  But  the  attorney-gene- 
ral has  declined  to  argue  the  cause ;  and  no  counsel 
appears  for  the  defendant.  Under  these  circumstan- 
ces the  court  would  not  choose  to  review  their  fo^ 
mer  decision  in  the  case  of  the  United  States  ?• 
Hudson  and  Goodwin,  or  draw  it  into  doubt.     They 


Tbe 
StNioliQlai. 
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will,  therefore,  certify  od  opinion  to  the  circuit  court      1816. 
in  conformity  with  that  decision. 


Certificate  for  the  defendant/ 


a  Vide,  1  6a^/Mo»,488,fortha  jnriadictiDn  are  cognizable  bj  tiM 

learned  and  elaborate  opinion  of  circuit  court,  and  in  tbe  abieiic* 

Mr.  J.  Stort,  in  tbe  circuit  court,  of  positiYe  law,  are  punitbable  by 

in  tbis  case,  tendingr  to  tbowtbat  fine  and  impriioBinent. 
all  offences  witbin  tbe  admiralty 


'^i 


(PRIZE.) 

The  Si.  Nicholas. — Meyer  et  al.  Claimants. 

A  question  of  proprietary  interest. 

Wberc  enemy's  property  is  fraudulently  blended  in  tbe  same  claim 

with  neutral  property,  the  latter  is  liable  to  share  tbe  fate  of  tbe 

fonner. 

Appeal  from  the  circuit  court  of  Georgia.  This  ves- 
sel and  the  cargo  were  libelled  as  prize  of  war.  The 
ship  was  claimed  by  John  E.  Smith,  the  supercargo, 
in  behalf  of  John  Meyer,  alleged  to  be  a  Russian 
subject  residing  at  St  Petersburg.  The  cargo  con- 
sisted of  logwood  and  cotton,  200  bales  of  which 
were  claimed  by  Smith,  in  behalf  of  Platzman  & 
Gosler,  also  alleged  to  be  Russian  merchants  of  St 
Petersburg.  The  remainder  of  the  cargo,  consisting 
of  950  bales  of  cotton,  and  58  tons  of  logwood,  were 

Vori.  T.  3  Cr 
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1810.  dalmed  in  behalf  of  John  Inerarity,  a  ScotchmaD^ 
^'^^'^^^^  domiciled  at  Pensacola,  and  an  adopted  SpaniBh 
StNioboUi.  subject  The  vessel  was  restored  in  the  district 
courts  and  tlie  cargo  condemned,  except  the  logwood, 
which  was  restored.  Both  parties  appealed  to  the 
circuit  court,  and  the  cause  was  then  heard  and  con- 
sidered; but  that  court,  under  the  influence  of  per- 
sonal considerations,  rendered  only  a  pro  forma  de- 
cree, affirming  the  sentence  of  the  district  court,  at 
the  same  time  expressing  a  strong  opinion  that  both 
vessel  and  cargo  were  liable  to  condemnation.  The 
cause  had  been  continued  at  the  last  term  of  this 
court  for  farther  proof,  but  no  farther  proof  was  pro- 
duced at  the  present  term« 

The  cause  was  argued  by  Key  and  Harper^  for  the 
appellants  and  claimants,  and  by  Pinkney  and  Charlt- 
ion^  for  the  respondents  and  captors. 

March  21st.      JoHNsoN,  J.,  delivered  the  opinion  of  the  court  as 
follows : 

This  case  presents  itself  in  this  court  under  a  cloud 
of  circumstances  unusually  threatening;  Therein 
scarcely  wanting  in  it  one  of  those  characteristics  bj 
which  courts  of  admiralty  are  led  to  the  detection  ol' 
neutral  fraud.  Whether  we  consider  the  persons 
who  conduct  the  voyage,  the  original  clvaracter  ot 
the  vessel,  the  time  and  circumstances  of  the  trans- 
fer, the  trade  she  has  since  been  engaged  in,  the 
funds  with  which  that  trade  has  been  transacted,  or 
the  manner  in  which  it  has  been  conducted,  we  find 
M  ♦v.A  hopes  and  wishes  of  the  adventure  centering 
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in  the  hostile  country.     La  French,  the  master,  is  a      1816. 
native  Dane,  a  naturalized  American  citizen,  a  Rus-   ^"^J^J^]^ 
aian  subject,  and,  finally,  domiciled  and  his  family  stNi 
residing  in  Great  Britain,  but  (as  he  declares  himself) 
haying  no  particular  residence.     Smith,  the  super- 
cargo, is  a  native  Englishman,  but  a  naturalized  citi- 
zen of  the  United  States.     He  has  resided  near  30 
years  in  Baltimore,  where  the  war  finds  him.     He 
sails  for  Lisbon ;  from  thence  to  Great  Britain ;  and 
is  almost  immediately,  without  showing  any  preten- 
sions to  such  credit,  employed  by  an  opulent  house 
of  trade  to  take  charge  of  this  adventure,  with  a  lati- 
tude of  discretion  which  could  be  the  result  only  of 
long  acquaintance,  or  very  strong  recommendations.  , 
Such  men  are  the  proper  instruments  of  belligerant 
or  neutral  fraud ;  they  are  the  avowed  panders  of 
the  mercantile  world ;  their  consciences  are  in  the 
market     Having  no  national  character  or  feeling, 
and  but  very  few  qualms  of  any  other  kind,  their 
talents  and  fidelity  to  their  employers,  like  those  of 
the  bravo,  are  sought  out  by  the  projectors  of  iniqui- 
tous adventure.     And  who  are  Meyer,  and  Platzman 
&  Gosler  ?     They  are  introduced  in  the  bills  of  the 
day  as  very  important  personages ;  the  one  was  the 
owner  of  the  ship,  the  other  of  the  cargo ;  but  we 
find  them  acting  a  part  conspicuous  only  for  its  in- 
significance.    They  cross  the  stage,  and  disappear. 
It  is  a  circumstance  which  scarcely  admits  of  ex- 
planation, that  Meyer  never  exercised  a  single  act  of 
ownership  over  this  vessel.     He  resides  at  St.  Pe- 
tersburg, she  is  lying  at  Cronstadt.     He  purchases 
her,  for  aught  we  know,  without  having  ever  seen 
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1816.  her^  of  a  person  whom  nobody  knows,  and  whom  L* 
"^^^""^"^^  thing  connect*  with  the  vessel ;  is  introduced  by  a 
tStl^boUt.  Mr.  Nicholas,  of  Virginia,  to  the  master,  leaves  him 
in  command,  and,  from  that  time  to  the  present,  does 
not  give  him  one  order,  nor  writes  a  single  letter  to 
him.  If  we  could  suppose  it  possible,  that  there  was 
DO  correspondence  between  them  from  the  31st  of 
July,  1812,  when  the  ship  was  purchased,  to  the 
22d  December,  when  she  was  chartered  to  Platzman 
&  Gosler,  at  least  he  would  have  written  at  that  time 
and  enclosed  the  master  a  copy  of  the  charter-party, 
and  a  letter  of  instructions  to  regulate  his  conduct  in 
the  distant  and  perilous  voyage  on  which  be  wai 
about  to  enter.  But  we  find  La  French  without  one 
scrap  of  instruction  Irom  the  supposed  owner,  and^ 
in  all  things,  yielding  implicit  obedience  to  the  sup- 
posed agent  of  Platzman  &  Gosler,  whose  interests 
might  very  well  have  been  in  many  things  inconsist- 
ent with  those  of  the  charterer.  And  what  is  not 
less  remarkable,  although  he  acknowledges  that  he 
must  have  been  eighteen  months  or  two  years  master 
of  the  same  ship  prior  to  the  sale  to  Meyer,  we  find 
nothing  about  him  or  the  vessel  by  which  we  can 
discover  who  the  former  owner  was,  and  when  he  is 
asked  who  executed  the  bill  of  sale  to  Meyer,  his 
reply  is,  he  does  not  know ;  thus  leading,  fairly,  to  a 
conclusion,  that  reasons  exist  now,  and  existed  form- 
erly, for  rendering  such  a  correspondence  either  un- 
necessary or  unsafe  to  accompany  the  ship.  As  to 
Platzman  &  Gosler,  the  same  observation  is  strikingly 
applicable  to  them.  From  the  moment  they  launch 
their  bark  upon  the  ocean,  she  becomes,  as  to  them, 
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a  perfect  derelict    Not  one  anxious  inquiry,  not      iftie. 


one  expression  of  feeling,  is  communicated  by  letter 
to  their  agent  in  London.  Such,  at  least,  we  have  a  stNichoiu. 
right  to  infer  from  the  non-production  of  any  such 
correspondence  upon  the  order  for  farther  prooC 
And,  upon  the  supposition  of  the  fairness  of  thier 
transaction,  the  existence  of  letters  to  prove  it  fair, 
was  unavoidable ;  for  the  letter  of  the  22d  Decem- 
ber, expressly  calls  for  correspondence  prior  to  thai 
date,  and  haying  relation  to  this  adventure.  Beside 
that,  as  difficulties  thickened  upon  the  adventure  in 
Pensacola,  bills  on  bills  were  drawn  upon  the  Brit- 
ish house,  and  letters  on  letters  sent  under  cover  to 
them,  it  would  have  followed  that  communications 
would  be  made  to  the  Russian  house,  and  bills  drawn 
for  reimbursement  But  over  all  this  there  rests  an 
ominous  silence. 

Nor  is  there  any  intrinsic  skill  iA  the  machinery  of 
this  transaction.  It  can  neither  claim  the  praise  of 
genius  in  its  invention,  nor  of  skilful  execution  in  the 
adaptation  of  its  parts.  The  very  inception  of  it  is 
laid  in  a  bungling  artifice  tliat  would  not  cheat  a  no- 
vice in  the  arts  of  commercial  evasion.  It  bears,  on 
the  face  of  it,  the  record  of  its  own  conviction,  and 
confesses  itself  to  be,  what  it  was  intended  to  be, 
nothing  but  a  neutral  cloak.  The  correspondents, 
Simpson  &  Co.,  to  whom  the  letter  of  the  22d  of 
December  is  addressed,  are  expressly  instructed  to 
attach  that  letter  to  the  invoice  and  bill  of  lading,  in 
order  to  support  the  Russian  national  character. 
This,  of  itself,  is  conclusive  to  show  that  this  evi- 
dence constituted  no  part  of  the  mercantile  transac- 
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1616.  tion  between  the  parties.  For,  when  was  it  ever 
^^^^1^^  heard  of  that  a  letter,  which  contains  in  it  the  whole 
Nicholai.  evidence  upon  which  a  correspondent  purchases, 
advances,  and  negotiates  to  a  great  amount,  is  &iis 
to  be  thrown  to  the  winds,  or  returned  to  the  handi 
of  him  who  is  interested  in  suppressing  it  ?  And 
every  step  that  we  advance  in  the  pn^ress  of  this 
transaction,  we  find  new  light  breaking  in  upon  us  to 
make  manifest  its  real  characteristics.  The  letter 
itself,  in  which  the  whole  adventure  originates,  bears, 
on  the  face  of  it,  obvious  sjmptoma  of  that  over  anxie* 
ty  which  never  fails  to  accompany  a  conscience  ill  at 
ease.  In  a  letter  to  a  man,  to  whom  such  (acts  must 
have  been  wholly  indifferent,  it  brings  t<^ther^  into 
one  view,  a  number  of  facts  to  which  the  fk^glish  mer- 
chants (at  least)  know  that  courts  of  admiralty  are 
in  the  habit  of  attaching  importance  in  dedding  on 
questions  of  fraud  or  belligerant  rights ;  as,  for  in- 
stance, to  show  that  the  ship  had  been  previously 
engaged  in  neutral  trade,  they  say,  ^^  After  the  dis- 
charge of  a  cargo  of  Russian  produce  at  this  port** 
And  that  it  may  appear  that  this  adventure  had  not 
recently  originated,  they  say,  ^^  Our  friends,  Messes 
A.  Glennie,  Son  &  Co.,  with  whom  we  have  some 
time  corresponded  on  this  subject,^'  &c.  This 
letter,  which  is  all-important  to  the  decision  of  the 
cause,  calls  forth  some  more  remarks.  It  contains 
a  singular  congeries  of  powers,  instructions,  and 
facts.  It  is  the  only  evidence  we  have  that  the  ves- 
sel ever  was  chartered  for  this  voyage.  The  only 
article  of  instructions  to  Meyer  is  to  be  found  here ; 
(he  only  evidence  of  the  right  of  A.  Glennie  &  Co. 
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to  act  for  Platzman  &  Gosler,  is  contained  in  it  1816. 
Nor  is  there  any  thing  else  that  would  have  direct-  ^*^*^^^ 
ed  the  house  of  Simpson  &  Co.  in  their  transao-  stNicfaohs. 
tions,  had  that  house  been  in.  existence  when  the 
vessel  arrived  at  Pensacola.  It  may  well  be  asked^ 
would  A.  Glennie  &  Co.  have  been  satisfied  to  part 
with  so  important  a  voucher  for  their  transactions  as 
agents  in  this  large  adventure,  had  there  been  any 
thing  real  in  it  ?  Or  would  so  many  persons  have 
been  satisfied  to  stake  their  fortunes  on  this  itinerant 
document,  which  was  to  give  its  light  and  pass  on, 
perhaps  never  to  return  again  ?  But  if  it  did  not 
bear  upon  the  face  of  it  such  palpable  marks  of  its 
fictitious  character,  the  conduct  of  the  several  per- 
sons who  affected  to  be  governed  by  it,  would  suf- 
fkiently  show  that  it  was  a  paper  of  no  authority. 
It  is  to  be  remarked  that  on  some  points  this  letter 
of  the  22d  of  December,  in  which  alone  Platzman 
&  Goslcr  appear  in  a  tangible  form,  is  explicit  and 
{K)sitive.  On  others,  it  yields  unbounded  discretion 
to  A.  Glennie  &  Co.  to  instruct  Simpson  &  Co.,  to 
whom  it  is  directed,  in  his  conduct  in  that  agency. 
Witli  regard  to  two  things,  it  yields  no  discretion. 
First,  as  to  the  article  which  is  to  be  purchased, 
which  is  expressly  limited  to  cotton.  Secondly,  as  to 
the  homeward  destination  of  the  ship  and  cargo, 
which  is  exclusively  to  Gottenburgh.  Yet  we  find 
that  on  tlie  22d  of  February,  and  tlie  3d  of  March, 
1813,  A.  Glennie  &  Co.  give  Smith  instructions  au- 
thorizing a  deviation  from  the  orders  of  their  prin- 
cipal, not  only  as  to  the  articles  of  which  the  cargo 
might  ron^st,  but  as  to  the  voyage  from  New-Or- 


■/ 
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ISIB,  leans,  empowering  him  even  to  charter  the  vesself 
■Thm  ^^^  limiting  him  in  the  purchase  of  cotton  to  ths 
at  nfiflholai-  price  'of  eight  cents,  when  Platzman  &  Gosler  pre- 
scribe no  limits,  and,  in  fine,  taking  the  power,  both 
au9  to  vessel  and  cargo,  out  of  the  hands  of  Simpson  k 
Co.,  to  whom  the  letter  of  Platzman  &  Gosler  is  di- 
rected, and  placmg  the  adventure  altogether  under 
the  control  of  Smith,  a  man  whom  thej  appoint, 
for  aught  we  know,  without  any  authority  from  their 
principal,  and  whose  presence  was  altogether  un- 
necessary, under  the  supposition  that  Platzman  & 
Gosler  had  really  addressed  themselves  to  Simpson 
&  Co.,  to  load  the  vessel  on  their  account  But  this 
is  not  all ;  in  every  step  of  this  transaction,  the  par^ 
ties  Jbetray  a  consciousness  of  the  necessity  of  arti- 
fice, and  in  every  attempt  to  resort  to  it,  betray  more 
of  a  disposition,  than  a  talent,  for  fraud.  Well  aware 
that  if  is  necessary  to  keep  up  a  correspendence 
with  the  supposed  neutral,  Smith  resorts  to  a  me- 
thod in  which  he  supposes  he  may  covertl  j  corres* 
pond  with  the  English  house,  while  he  keeps  up  the 
appearance  of  corresponding  with  the  neutral  claim- 
ant Wc  find  a  most  minute  detail  of  all  his  transac- 
tions, and  the  events  of  the  voyage  contained  in  a 
series  of  letters  directed  to  Platzman  &  Gosler,  but 
uniformly  transmitted  open,  and  under  cover  to  the 
persons  really  to  be  informed — the  hostile  house. 
This  is  a  shallow  artifice.  The  belligerant  must  be 
fatuous  who  could  be  duped  by  it  And,  unfortu- 
nately for  tlie  claimants,  the  letters,  on  the  face  ol 
them,  contain  evidence  to  prove  for  whom  they 
were  really  intended.     Strike  out   the   names  of 
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Platzman  &  Gosler,  and  insert  that  of  A.  Glennie      1816. 
&  Co.,  and  they  will  be  found  to  be  written  with  a  ^''^'^^^ 
view  to  satisfy  several  passages  in  his  general  letter  stNichobi. 
of  instructions,  of  the  2d  of  February,  from  A.  Glen* 
nie  &  Co. 

This  affected  correspondence  with  Platzman  & 
Gosler  commences  on  die  24th  of  May,  1813,  and 
in  the  letter  of  that  date,  and  that  of  the  5th  of  June 
following,  there  are  very  striking  proofs  of  the  nature 
and  views  of  that  correspondence.  In  the  tetter  of 
the  25th  of  December,  1813,  which  may  be  called 
the  magna  charta  of  this  adventure,  it  will  be  recol- 
lected Platzman  &  (rosier  are  made  to  say,  that 
as  they  live  in  so  remote  a  place  as  St.  Petersburg, 
Simpson  must  receive  his  instructions  about  the  car- 
go of  cotton  altogether  from  A.  Glennie  &  Co. ;  and 
in  the  letters  of  the  2d  of  February  and  5th  of 
March,  above  referred  to.  Smith  receives  his  instruc- 
tions altogether  from  A.  Glennie  &  Co.,  and  yet 
when  he  writes  to  Platzman  &  Gosler  on  the  24th 
of  May,  and  announces  his  intended  voyage  to  Liver- 
pool, (in  express  violation  of  their  orders,)  he  adds, 
*' There  I  shall  hope  to  receive  your  instructions 
about  the  disposal  of  the  cargo.'^  This  to  the  Lon- 
don house  of  A.  Glennie  &  Co.  was  perfectly  intel- 
ligible. It  will  also  be  recollected,  that  in  the  letters 
from  A.  Glennie  &  Co.  of  the  2d  of  February,  Smith 
is  expressly  instructed  to  communicate  all  necessary' 
information,  so  as  to  govern  them  in  making  insu- 
rance ;  and  yet  in  thesel  etters  to  Platzman  &  Gos- 
ler he  affectedly  observes,  that  he  sends  them  open 
to  A.  Glennie  &  Co.,  in  order  to  direct  their  conduct 
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1816.      in  case  Platzman  &  Gosler  should  have  instnicted 
them  to  make  insurance.    When  to  all  these  cono* 


ft  Nicholas,  derations  we  add,  that  this  adventure,  in  fact^  origi- 
nates in  a  hostile  country,  and  never  appears  to  look 
to  anj  other  termination,  and  that  the  funds  on 
which  it  was  projected  were  altogether  Englishy  we 
are  satisfied  that  the  ship,  and  the  200  bales  of  oot* 
ton,  laden  professedly  on  account  of  Platzman  k 
Gosler,  are  not  owned  as  claimed.  With  regard  to 
the  ship  some  additional  reasons  might  be  urged; 
but  tlie  foregoing,  as  applying  to  that  whole  daini, 
we  deem  sufiicient. 

With  regard  to  the  claim  of  Ineraritj,  the  ques- 
tion there  rests  between  positive  swearing  and  irre? 
concilable  circumstances.  And  it  is  a  melancholy 
truth,  that  forces  itself  upon  the  observation  of  every 
one  who  is  conversant  with  courts  of  adnuralty,  that 
positive  oaths  are  too  often  the  most  unsatisfactoiy 
evidence  that  can  be  resorted  to.  A  species  of  casu* 
istry  or  moral  sophistry  seems  to  have  acquired  too 
great  an  ascendancy  over  the  witnesses  who  somer. 
times  appear  in  those  courts. 

Willi  regard  to  the  logwood,  nothing  can  be  said 
against  it,  except  that  we  find  it  in  bad  company. 
There  is  no  evidence  in  the  case  which  can  induce  a 
belief  that  it  belohged  to  any  one  but  Inerarity. 
Not  so  with  the  cotton ;  except  in  liis  own  oath,  and 
in  the  invoice,  he  is  no  where  recognised,  among  the 
acting  parties,  as  owner  of  this  cargo*  The  evidence 
of  an  invoice  on  such  a  subject  is  literally  reduced  to 
nothing  in  the  prize  courts;  and  his  own  affidavit 
will  be  considered  in  due  time.    We  viU  iqqivre  int; 
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the  circumstances  which  involve  him  in  suspicion^      1616; 


and  see  how  these  circumstances  are  explained. 

It  is  in  evidence  that  on  the  arrival  of  Smith  at  Pen-  st  NiGh«lai« 
sacola,  and  his  ascertaining  the  impracticability  of 
loading  the  ship  on  account  of  his  owners,  at  the 
limited  price,  Inerarity  himself  advised  him,  as  he 
says,  in  his  letter  of  the  24th  of  May,  to  go  to  New- 
Orleans  for  the  purpose  of  endeavouring  to  obtain 
freight  From  this  it  is  evident  that  at  that^time  he 
had  no  intention  to  embark  in  a  shipment  of  cotton* 
The  opportunity  of  securing  this  vessel  at  such  a  time 
would  otherwise  have  been  eagerly  caught  at  On 
going  to  New-Orleans  Smith  falls  in  with  Milne,  who 
finally  ships  the  whole  of  this  parcel  of  cotton  through 
Inerarity. 

The  bills  of  lading  and  invoice  are  made  out  to 
Inerarity,  but  Milne  transmits  the  cotton  to  him,  not 
generally,  but  expressly  to  be  laden  on  board  this 
ship.  In  all  this  transaction,  Milne  is  the  real  dux 
facii.  He  procures  the  cargo,  for  which  Smith  pays 
him  a  commission ;  he  transmits  the  cotton ;  Inera- 
rity never  appears  but  as  the  agent  of  Milne.  And 
when  Smith  speaks  of  the  shipper,  which  he  often 
^oes  in  his  letters  to  La  French,  he  speaks  of  him 
as  Inerarity^s  friend. 

But  it  is  contended  that,  by  this  expression,  we  are 
to  understand  Inerarity  himself;  that  he  was  the 
neutral  Spaniard  spoken  of  as  the  shipper  in  Smith's 
letters  to  Platzman  &  Gosler,  and  as  no  other  ship- 
per appears  in  the  case  but  Inerarity's  friend,  and 
Inerarity  himself,  they  must  mean  the  same  persoi^ 
This  idea  is  ingeniously  taken  up  from  an  expression 
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1816      in  Smithes  answer  of  the  12th  October,  to  Ineiarit^'s 


letter  of  the  6th,  relative  to  the  damage  done  to  ibe 
at.Nichoiaf.  cotton  bj  water.  In  which  letter  Smith  says,  ^  As  a 
shipper  on  board  the  St*  Nicholas,  my  wish  is  to  give 
you  every  satisfaction,'^  &c.  And  in  sereral  of  tha 
letters  to  Platzman  &  Gosler,  he  speaks  of  the  ship- 
per as  a  Spaniard  and  neutral.  But  as  it  was  erident- 
ly  a  part  of  the  original  arrangement,  that  this  cotton 
should  be  shipped  in  the  name  of  Inerarity,  who  was 
a  neutral  Spaniard,  the  expressions,  in  both  those 
letters,  are  satisfied  by  this  consideration.  And  if 
we  then  take  Milne,  as  Inerarity  styles  him,  in  the 
letter  of  October  the  6th,  «  his  friend''  at  New-Or- 
leans, every  thing  becomes  intelligible,  herarity  is 
the  neutral  Spaniard  in  whose  name  the  cotton  is 
shipped,  and  Milne  his  friend  at  New-Orleans^  with 
whom  Smith  makes  his  agreement  about  takiog  the 
cotton.  It  is  to  be  remarked,  that  tlie  letter  of  Ine- 
rarity of  the  6th  of  October,  and  Smith's  answer, 
and  the  letters  of  Smitii  to  Platzman  &  Gosler,  were 
intended  to  see  the  light.  The  two  former  as  the 
inception  of,  or  the  ground  of  defence  to,  a  legal  in- 
vestigation ;  the  latter,  if  necessary,  to  prove  a  legal 
character.  It  was  necessary,  therefore,  for  all  the 
characters  to  assume  their  respective  disguises.  No 
one  can  believe,  that  when  Smith  was  at  New-Or- 
leans urging  the  shipment  of  the  cargo,  every  daj 
making  some  new  arrangement  with  the  shipper, 
and  writing  to  La  French,  in  cousequence  of  those 
agreements,  to  receive  certain  quantities  of  cotton 
from  Inerarity,  then  at  Pensacola,  that  he  could  have 
confounded  Inerarity  and  his  friend  so  very  often 
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ts  he  does,  at  the  same  moment  when  he  is  distin-  1818. 
gulshing  them,  not  only  in  words,  but  m  acts.  Ano-  ^^iJT^ 
ther  circmnstance,  attaching  no  small  suspicicm  to  StWifhshi 
this  claim,  is  the  connexion  which  the  evidence  makes 
out  between  the  shipment  by  Milne  and  one  Ralston, 
who  appears  on  the  stage  about  the  time  when  the 
ressel  first  sailed.  We  do  not  mean  here  to  attach 
any  importance  to  the  evidence  of  Dayton.  It  was 
utterly  disregarded  in  the  court  below,  and  meets 
with  the  same  fate  here.  We  do  not  consider  it  at 
all  necessary  to  the  case.  But  that  Ralston  was  the 
person  for  whom  Smith  requests  La  French  to  pro- 
vide as  a  passenger,  and  an  only  passenger,  b  proved 
by  the  fact  of  his  being  the  only  passenger  on  board 
when  the  vessel  sailed.  This  person.  Smith  says, 
was  to  have  chaise  of  the  invoices ;  and  this  person 
must  be  presumed  to  have  been  an  American,  as  we 
find  him  at  large  in  the  country  in  a  time  of  war. 
Whether  American  or  Englishman,  is  immaterial  to 
the  decision  of  this  court  Smith  swears,  indeed, 
that  he  had  no  connexion  with  the  cargo ;  but  Smith 
himself  furnishes  the  evidence  in  his  letter,  and  tes- 
timony to  prove  the  contrary.  Upon  the  whole, 
when  the  above  considerations  are  taken  in  conjunct 
tion  with  this,  that  it  is  hardly  possible  to  assign  a 
reason  why  bierarity  should  not  have  appeared 
openly  in  purchasing  and  transmitting  this  cargo  at 
New-Orleans,  they  cannot  but  so  load  his  claim  with 
suspicion,  as  to  make  it  a  case  for  condemnation, 
unless  he  can  fumisli  some  satisfactory  explanation 
on  the  subject. 
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1816.  But  what  is  the  explanation  ?     This  leailt  110 

^^-^^C^^^  to  the  consideration  of  the  affidavits.      And  ham 

y    The 

ItNicbolai.  it  is,  with  extreme  regret,  that  we  are  called  npoo 
to  declare,  that  we  can  attach  no  credence  to 
them.  Inerarity  has  forfeited  his  claim  to  the  re- 
spect of  this  court  by  taking  an  oath  to  a  fact  which 
might,  indeed,  by  possibility,  have  been  true,  bat 
which  he  could  not  have  known  to  be  true,  fie  has 
sworn  that  this  parcel  of  cotton,  so  clearly  proved  to 
have  been  purchased  at  New  Orleans,  was  of  Span- 
ish origin.  This  is  a  part  of  the  machinery,  an  authen- 
ticating document,  and  its  foulness  communicates  a 
taint  to  the  residue.  But  his  test  affidavit  bears,  upon 
the  face  of  it,  another  proof  that  he  is  an  incautious 
swearer.  For  he  testifies,  with  the  same  confidence 
that  he  does  of  his  own  claim,  that  the  two  hundred 
bales  shipped  for  Platzman  &  Gosler  were  their 
absolute  property.  The  testimony  of  some  other 
witnesses  is  offered  in  evidence,  all  subject  to  the 
same  objection  that  they  swear  with  similar  confi- 
dence to  a  fact  that  they  can  know  nothing  of  posi- 
tively. These  affidavits,  together  with  several  tend- 
ing to  discredit  the  testimony  of  Dayton,  and  one 
from  Mr.  Jenner,  of  the  house  of  Eason,  Jenner  & 
Co.,  constitute  all  the  evidence  brought  in  upon  the 
order  for  farther  proof.  The  affidavit  of  Jenner  goes 
to  negative  the  interest  in  the  house  of  Eason,  Jen- 
ner &  Co.  It  also  goes  to  prove  that  his  house  be- 
lieved Inerarity  to  be  the  sole  proprietor  of  this  ship- 
ment. But  what  are  we  to  think  of  the  discretion 
•f  this  witness  also,  who  undertakes  to  swear,  in  terntf 
the  most  positive,  that  A.  Glcnnie  &  Co.  had  no  inte- 


OF  THE  UNITED  STATES.  43I 

rest  in  this  shipment  ?  The  case,  indeed,  furnishes  no  i8i6. 
reason  to  believe  they  had;  but  on  what  ground ^^^"^i^ 
can  this  witness  undertake  to  denj  positively  a  fact  stNicbdai. 
which,  with  him,  could  only  rest  on  belief?  In  none  of 
these  affidavits  is  there  any  thing  to  negative  the  pro- 
bable American  interest  which  the  evidence  makes 
out  And  can  there  be  a  pretext  for  contending 
that  Inerarity  could  resort  to  no  other  evidence  to 
satisfy  this  court  of  the  fairness  of  his  claim  ?  Where 
is  his  correspondence  with  Milne?  What  was  to 
have  prevented  him  from  showmg  how  he  bought 
and  paid  for  this  cotton  ?  His  accounts  current  with 
bis  agents  or  factors  might  have  thrown  great  light 
upon  this  transaction.  He  has  had  ample  time  to  do 
this,  and  the  practice  of  the  court,  not  less  than  our 
strong  conviction  that  he  never  can  vindicate  his 
claim,  must  now  oblige  us  to  shut  the  door  upon  hinu 
The  logwood  must  share  the  fate  of  the  cotton, 
blended  in  the  same  claim.  This  we  consider  aa 
tiie  positive  law  of  the  admiralty ;  and  although  highly 
penal,  is  not  without  its  beneficial  effects  in  deter- 
ring neutrals  from  attempting  frauds  upon  belli* 
gerant  rights.' 

a  Vide,  2  Rob.  1.  The  Een-  compsLnied  with  gny  papen  thai 

room.  lb.  154.    The  Calypso.  3  conprainit  its  neutral  character. 

fiob.  111.  The  Graaf  Bematorff.  It  is  a  maxim  that  neotral  com* 

80,  also,  in  the  courts  of  municipal  merce  is  to  he  conducted  with 

law  it  is  held  thatpropertj  insured  good   faith  towards  belligerants. 

and  warranted  to  he  neutral,  must  Thdr  lights  are  to  he  respected 

not  only  hare  erery  document  ne-  as  well  as  those  of  neutral  nation!. 

cessary  according  to  treaties  and  It  is  not  sufficient  that  a  part  only, 

the  law  of  nations  to  prore  its  hut  the  whole  property  corered  by 

lieutralityi  bat  it  must  not  be  ac-  the  policy  must  be  nevtrtl.    Ab4 
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1816.         Sentence  as  to  the  ship  reversed;  affirmed 
the  carfiro«  exoent  the  lofirwood,  which   was 


r.        demned* 

Tnutees  of 

IhraBsylTa- 

■ia  Unifer-  ifacoverismttflmiitodforeneii^'f  imowledge  of  him  princqial.  tte 

'^^*          property,  by  an  intermixtare  with  pnqperty  of  his  primapal  is  oob- 

neulnUJi  it  is  held  to  subject  the  demnsMe,  (notwitlmtainiiinglt laty 

whole  to  confiscatioii.    1  Comet*  be  distingusbed  by  the  pepfln>) 

JUp*  666.  BiBggt  r.  The  N.  Y.  mud  the  wanrmnty  of  neatralily  ii 

Ins.Co.    And  if  the  general  sfi^nt  notfulfiiled.    2  Bmn^,  308.  The 

of  a  neutral  cargo  coYeis  enemy's  Phosniz  Ins.  ConipaDj.  t.  Pratt 

property   in   the    same    yessel,  et  al. 
though  wiMut  the  coDieni  or 


(CHANCERY.) 

KussEL  ET  AL  ▼.  The  Trustees  of  the  Transylvania 

University. 

A  question  under  a  bill  in  chancery,  to  obtain  firom  the  4efen^*"^ 
a  conreyance  of  a  tract  of  land,  in  Kentucky,  held  by  them  as  ths 
property  of  the  original  grantee,  confiscated  to  the  state,  and  claiiii* 
ed  by  the  plaintifls  under  an  equity  arising  from  a  sale  made  by  ths 
cnriginal  grantee  of  another  tract  of  land,  to  which  it  was  alleged  ha 
erroneously  supposed  himself  legally  entitled  under  the  same  wai^ 
rant  and  survey.    Bill  dismissed. 

Appeal  from  the  circuit  court  for  tlie  district  of 
Kentucky.  This  cause  was  argued  at  a  former 
term,  and  continued  to  the  present  term  for  advise- 
ment. 
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J011NSON9  J.,  delivered  the  opinion  of  the  court  as      1816. 
follows:  ^^^;^ 

The  object  of  this  bill  is  to  obtain  a  conveyance         ^* 

/•  ii/«i  /•  i«ii-i  Tnwteci    of 

from  the  defendants,  of  a  tract  of  land  m  the  state  Tnmyir%^ 
of  Kentucky,  granted  to  one  Alexander  M'Kee,  J^^  ^^^^ 
through  whom  both  parties  claim.  The  survey  was  March  21  st- 
made  under  a  warrant  from  Lord  Dunmore,  then 
governor  of  Virginia,  issued  the  2d  of  April,  1774. 
The  complainants  claim  under  a  chain  of  title  regu- 
larly deduced  from  M^Eee ;  the  defendants,  under 
an  act  of  the  legislature,  vesting  M^Kee^s  lands  in 
them  as  confiscated  property.  But  it  appears,  and 
is  explicitly  acknowledged  in  the  bill,  that  the  con* 
veyance  from  M'Kee  describes,  by  metes  and  bounds, 
a  tract  of  land  wholly  different  from  that  which  the 
trustees  hold.  This  court  feels  no  difficulty  in  con- 
ceding, that  whatever  equity  the  complainants  have 
a  right  to  claim  against  M^Kee,  this  court  is  bound 
to  decree  against  the  trustees ;  for  the  act  of  the 
legislature  could  only  have  been  intended  to  ope- 
rate upon  the  interest  of  M^Kee,  and  not  to  defeat 
the  rights  of  those  who  held,  or  might  claim,  the 
land  to  the  prejudice  of  M^Kee  himself. 

The  equity  set  up  by  the  complainants  depends 
upon  the  following  allegations:  that  the  warrant 
was  placed  in  the  hands  of  one  Douglas,  a  surveyor. 
That  under  that  warrant,  together  with  a  number  of 
others  then  in  his  hands,  he  surveyed;  what,  in  tliat 
country,  is  called  a  block  of  surveysy(hj  which  we 
understand  a  number  of  connected  and  dependent 
surveys,  each  containing  the  same  quantity  of  land.) 
That  in  this  block  of  surveys  were  contained  both 
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.  1816.  that  which  was  conveyed  to  the  claimants,  and  that 
^^P^*^  which  the  defendants  hold,  each  of  29OOO  acres. 
^*  The  bill  then  proceeds  in  the  foilowins:  words: 
Timnsylya-  ^^  That  the  said  M^Kee,  who  resided  at  a  great  dis- 
•itj.  .  ^**^  tance  from  the  land  in  question,  was  furnished  with 
a  boundary  of  a  2,000  acre  survey,  agreeably  to 
that  which  is  contained  in  his  aforesaid  deed  as  the 
boundary  of  his  2,000  acre  survey,"  "  And,  after- 
wards, without  his  knowledge,  the  surveyor  substi- 
tuted the  2,000  acres  which  is  described  in  the  sur- 
vey, for  that  which  was  originally  intended  for  him.^ 
But  they  aver,  ^^  that  it  was  the  intention  of  the  par- 
ties to  the  said  deed,  that  by  it  should  pass  the 
2,000  acre  survey,  by  whatever  boundary  descnbed, 
to  which  the  said  M^Kee  was  entitled  under  tlie, 
warrant  granted  to  him  as  aforesaid."  By  the  land 
laws  of  Virginia,  the  return  of  the  surveyor  into  the, 
office  is  the  only  legal  identification  of  the  land  on 
which  the  right  of  the  individual  attaches.  So  that 
the  warrant  of  Lord  Dunmorc  being  a  general,  not  a 
specific  warrant,  there  can  be  no  doubt  that  M^Kec 
never  acquired  any  right,  legal  or  equitable,  in  the 
land  described  in  his  conveyance.  It  is  also  admit- 
ted that  the  land,  of  which  the  defendants  arc  seised, 
was  M'Kee's  land,  and  derived  to  him  through  a 
warrant  of  Loi'd  Dunniore,  and  a  survey  made  bj 
Douglas;  so  that. if  the  other  material  allegations  of 
the  bill  were  supported  by  evidence,  it  is  possible 
that  tliis  court  might  be  induced  to  think  the  com- 
plainants' case  a  good  one. 

As  to   the  fact  that   the   description   bj  which 
M'Kce  sold  to  the  complainants  was  the  tirst  com- 
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munlcated  to  him,  this  court  can  attach  to  it  no  im-      1816. 
portance ;  for,  independently  of  its  being  unsupported  ""^^^^^^ 
by  proof,  it  is  not  alleged  by  whom  the  communica-         v. 
tion  was  made.     Nor,  if  it  had  been  made  by  the  Transvlrar 
surveyor,  is  it  shown  to  us  that  it  would  have  bound  ^^  Umvor- 
him  in  making  his  return ;  or,  if  obligatory- upon  him, 
that  it  would  have  afiected  the  rights  of  a  third  per- 
son claiming  under  the  return  actually  made  into  the 
office. 

As,  then,  it  is  admitted  that  the  description  in 
M'Kee's  conveyance  designates  a  tract  wholly  dif- 
ferent from  that  held  by  the  defendants,  the  whole 
equity  of  the  complainants  must  depend  upon  the 
alleged  intention  of  the  parties,  M^Kee  and  Ross,  at 
the  time  when  the  former  conveyed  to  the  latter. 

And  here  we  find  the  case  wholly  unsupported  by 
proof.  It  is  only  in  the  conveyance  itself,  in  the  an- 
swer of  the  defendants,  or  the  extrinsic  evidence  in 
the  cause,  that  we  can  look  for  proof  of  such  inten- 
tion. A  conveyance  of  all  M'Kee's  lands,  surveyed 
under  a  warrant,  specifically  described,  might  have 
placed  the  complainants  on  a  different  ground.  But 
the  deed  does  not  specify  the  date  of  the  warrant, 
the  number  of  acres,  nor  the  person  to  whom  it  issu- 
ed. The  words  are,  (after  describing  the  metes  and 
bounds,)  "  surveyed  by  virtue  of  a  warrant  from  un- 
der the  hand  and  seal  of  John,  Earl  of  Dunmore,  un- 
der the  king's  proclamation  of  1763."  Now,  non 
constat,  but  that  the  warrant  here  referred  to  may 
have  passed  through  a  long  course  of  conveyances 
down  to  M^Kee.  Nor  does  the  deed  state  that  the 
land  was  surveyed  for  M^Kee,  and  so  far  may  have 


436  CASES  IN  THE  SUPREME  COURT 

1816.      been  perfectlj  consistent  with  the  survey  returned 
^'^^^^^^^    in  ♦•ivour  oi  another  person.     The  deed  itself,  then, 

RuMel  ... 

y.         furnishes  no  evidence  of  intention,  and  the  answer 

TnuMjira-    ^^^^  ^^^  admit  it. 

iwi  Vmrer-      gy^  j^  jg  contended  that  the  deed,  taken  in  con- 

nexion  with  one  of  the  certified  facts,  ^  that  but  one 
of  Lord  Dunmorc^s  warrants  ever  issued  to  M^Kee; 
that  but  one  survey  of  2,000  acres  was  ever  re- 
turned in  his  name  under  that  warrant;  and  that 
this  was  the  only  survey  of  2,000  acres  to  be  found 
in  the  office,  in  M*Kee's  name,  under  any  warrant,** 
shows  tiiat  he  must  have  intended  to  convey  that  sur- 
veyed for  him,  and  no  other.  -  But  the  majority  of  the 
court  think  otherwise.     Had  the  deed  described  the 
land  conveyed,  as  a  tract  of  2,000  acres  surveyed  ibr 
M^Kee  himself,  there  might  have  been  some  ground 
for  this  argument.    But  the  deed  is  not  so  expressed; 
and,  for  aught  we  know,  M^Kee  may  have  been 
proprietor   of  many  grants   surveyed    under  Duo- 
morels  warrants,  in  the  name  of  others,  and  convey* 
ed  to  him.     Such  an  intention  ought  not  to  be  infer- 
red from  slight  circumstances,  nor  precipitately  acted 
upon.      Where  A.  conveys  to  B.,  by    metes  and 
bounds,  the  circumstances  ought  to  be  very  strong 
to  prove  that  he  meant  to  convey  any  other  lands 
than  those  specifically  described,  bofore  this  court 
would  be  induced  to  set  aside  one  deed,  and  decree 
the  execution  of  another.     If  the  vendee  may  set  up 
such  a  ground  of  equity,  the  vendor  may  do  the 
same ;  and  the  intrinsic  difHculties  which  such  inves- 
tigations would  present,  would  make  it  generally 
l>9tter  to  le^ve  the  parties  tp  tbeijr  remedy  at  law* 
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If  a  person,  supposing  himself  possessed  of  a  specific  laie. 
tract  of  land,  in  a  certain  neighbourhood,  should 
contract  for  the  sale  of  that  land  to  another,  it 
does  by  no  means  follow  that  he  would  have  sold 
him  anj  other  tract,  in  the  same  vicinity,  to  which,  ^j^  Vnirer- 
without  his  knowledge,  he  was  then  entitled, 
much  less  that  he  would  have  sold  it  for  the  same 
price.  It  is  a  consideration  of  no  little  import- 
ance  in  this  case  that  the  bill  expressly  allegea 
M^Kee's  ignorance  of  the  actual  return  of  the  sur- 
veyor. And  on  what  ground  are  we  to  presume 
that  if  he  had  known  it  he  would  have  sold  the  tract 
which  it  covered  at  all,  or  sold  it  at  the  price  express- 
ed in  the  deed  to  Ross  ?  Its  value  might  have  beeii 
treble  that  of  the  other,  and  there  is  reason  to  think 
that  this  court  would  have  been  induced,  under  very 
strong  circumstances  only,  to  decree  in  favour  of 
tliose  complainants  against  M^Kee  himself.  The 
sale  of  a  warrant  or  of  any  survey  thai  may  be  nuuk 
tmder  a  warrarU^  would  be  in  the  nature  of  a  wager 
or  speculation,  and  might  be  sustained.  But  where 
an  individual,  supposing  his  warrant  located  on  black 
acre,  when  it  is,  in  fact,  located  on  white  acre,  con* 
veys  the  former  by  metes  and  bounds,  it  must  be  a 
strong  case  that  will  sanction  a  court  in  setting  aside 
the  conveyance  of  the  one,  and  decreeing  that  of  the 
other.  It  is  in  vain  to  say,  in  this  case,  that  the  de- 
fendants are  bound  to  show  that  M^Kee  ever  had,  in 
fact,  an  interest  in  any  survey  of  2,000  acres  beside 
the  one  in  litigation.  The  answer  puts  the  complain- 
ants on  their  proof,  and  it  is  from  them  that  the  evi* 
dcnce  is  to  proceed  upon  which  our  decision  is  to  be 
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1816.      founded.     Besides,  how  are  the  defendants  to  be 
m^^      conusant  of  a  fact  like  this  ?  Their  priyity  forces 

Tmite^  nT  "P^^  *^®°*  ^^  knowledge  but  what  has  relation  to 
iSnaniftr  this  single  tract  of  land ;  and  even  as  to  that,  comiog 
utj.  in  as  they  do  under  an  act  of  confiscation,  there  can 

be  no  reason  for  requiring  of  them  evidence  to  sudi 
a  fact  A  necessary  unavoidable  implication  or  in- 
ference from  the  evidence  adduced  by  the  complain- 
ants is  the  only  possible  ground  upon  which  such  a 
necessity  could  be  contended  for,  and  even  this,  in 
our  opinion,  does  not  exist 

In  this  case  the  court  explicitly  avows  that  it  has 
been  not  a  litde  disposed  to  look  unfavourable  on  a 
claim  of  such  great  antiquity.  Nearly  forty  yeanr 
have  elapsed  since  M^Kee  conveyed  this  iand  to 
Ross.  Almost  every  party  and  every  witness  must 
now  be  no  more ;  and  to  undertake,  at  this  late  day, 
to  mquire  into  the  intentions  of  parties  in  a  transac- 
tion so  very  remote  in  time,  might  be  attended  with 
difficulties  and  evils  which  cannot  now  be  foreseen. 

Decree  affirmed. 
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J 


The 
Elnneur. 

(PRIZE.) 

The  Elsineiir. — ^Joneb,  Clamant. 

Where  an  inspection  and  comparison  of  ori^nal  docunMnti  is  materi- 
al to  the  decision  of  a  prize  cause,  this  court  will  order  the  orig^inal 
papers  to  be  sent  up  from  the  court  below. 

Appeal  jfrom  the  circuit  court  for  the  district  of 
Georgia. 

In  this  case,  which  was  principally  a  question  of 
fact,  Pinkney  and  Charleion,  for  the  claimant,  stated, 
that  the  condemnation  in  the  court  below  was  partly 
grounded  on  a  comparison  of  certain  documents  in 
this  case,  with  a  paper  invoked  from  the  Stackelburgy 
another  prize  eause  brought  from  the  same  court ; 
that  comparison  of  hands  can  never  be  evidence  in  a 
court  that  has  not  the  two  writings  before  it ;  and 
that  the  original  papers  might  be  brought  up  from 
the  court  below,  in  the  same  manner  as  the  record 
is  removed  upon  a  writ  of  error  in  England. 

The  following  order  was  made  by  the  court : 
In  this  case  it  is  ordered,  that  the  claimant  make  flfarch  sist 
farther  proof  respecting  the  letter  dated  at  St  Barts,' 
September  1st,  1813,  and  signed  Jasper  D.  Blagge, 
which  is  now  offered  to  the  court ;  that  he  show 
where  he  received  it,  and  why  it  has  been  so  long^ 
suppressed.     It  is  farther  ordered,  that  the  clerk  of 
the  circuit  court  for  the  district  of  Georgia,  do,  under 
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1816.  the  direction  of  the  judges  of  that  court,  transmit, 
bj  some  safe  conveyance,  to  this  court,  the  original 
papers  following,  to  wit,  the  Swedish  registers  of 
the  Elsineur,  of  the  Allemon,  and  the  Stackelbiirg ; 
the  burgher^s  brief  to  Peter  Hofstrom  and  to  Ron- 
nels,  and  the  bill  of  sale  to  Blagge.  The  claimant 
is  also  required  to  state  the  persons  to  whom  the 
vessel  and  cargo  were  consigned  at  Bath,  in  the 
voyages  to  that  place,  together  with  a  detailed  ac- 
count of  those  voyages. 


(PRIZE.) 


The  JF/trom^— CoRNTHWAiT  et  a^  Chm/emU. 


An  agfreement  in  a  court  of  common  law,  cbaDceiy,  or  priie, 
under  a  clear  miitake,  will  be  set  aside. 

Narigating^  under  a  license  from  the  enemy  is  cause  of  confiscatioB, 
and  is  closely  connected  in  principle  with  the  ofience  of  tradnn 
with  the  enemy  ;  in  both  cases,  the  knowledge  of  the  agent  w3 
affect  the  principal,  although  he  may,  in  reality,  be  ignorant  of  thi 
fact. 

Appeal  from  the  circuit  court  for  the  district  of 
Massachusetts.  This  was  a  vessel  laden  v?ith  flour, 
and  bound  from  Baltimore  to  Lisbon,  captured,  and 
finally  condemned  by  this  court  at  February  term, 
1814,  for  sailing  under  a  license  from  the  enemy. 
The  present  case  was  that  of  the  claimants  of  a 
greater  part  of  the  cargo.    The  ship  vr as  owned, 
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and  the  license  procured,  bj  Samuel  G.  Griffith,  a  1816. 
citizen  of  the  United  States.  Separate  bills  of  lading 
were  at  first  signed  bj  the  master,  one  for  each  ship- 
per, and  separate  letters  of  instruction  were  given  to 
Patterson  Hartshome,  the  supercargo.  But,  in  the 
expectation,  as  was  alleged,  that  in  case  of  detention 
the  delaj  and  expense  would  be  less  considerable  if 
the  cargo  appeared  to  be  the  property  of  one  indi- 
vidual, than  if  tliere  should  be  several  small  claims, 
one  general  bill  of  lading  was  signed  to  the  owner 
of  the  ship,  and  one  general  letter  of  instruction  was 
given  in  his  name  to  the  supercargo,  so  as  to  make 
the  whole  cargo  appear  to  be  owned  by  Mr.  Grif- 
fith, the  owner  of  the  ship,  and  of  a  small  part  of  the 
cargo.  At  the  May  term,  1814,  of  the  circuit  court, 
the  property  of  the  claimants  was  condemned  by 
that  court  upon  the  ground  fliat  their  counsel  had, 
at  the  preceding  term,  entered  into  an  agreement 
with  the  captors  that  the  decision  of  the  supreme 
court,  as  to  Griffith's  claim,  should  conclude  the  rest. 
Of  this  agreement  the  circuit  judge  had  made  a  me- 
morandum in  his  minute  book,  but  it  was  not  entered 
on  the  records  of  the  court  until  the  May  term,  at 
which  condemnation  was  pronounced,  when  it  was 
admitted  by  the  claimants'  counsel  to  have  been 
made,  and  was  recorded.  From  this  last  sentence 
of  condemnation,  an  appeal  was  taken  to  this  court. 

Pinkneyj  for  the  appellants  and  claimants.  1.  The 
claimants  of  the  cargo  cannot  be  concluded  by  the 
verbal  agreement  in  the  court  below,  so  as  to  ex- 
clude them  from  farther  proof.    The  agreement  waSf 
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1816.      that  the  decision  of  this  court,  as  to  the  ship,  should 
bbd  the  fate  of  the  cargo,  and  was  entered  into  upon 
a  mistaken  supposition  that  the  question  was  the 
same  in  both  cases.     The  court  of  chancery  will 
grant  a  rehearing  though  the  parties  have  entered 
into  an  order  bj  consent  to  abide  the  decree,  and 
not  to  appeal.*    If  a  court  of  equity  will  do  it,  wbj 
will  not  a  court  of  prize,  which  is  still  more  liberal  in 
its  practice,  do  the  same  thing  ?  2.  Although  farther 
proof  was  ordered  by  the  court  helow,  it  did  not 
apply  to  the  claimants^  case  as  distinguishable  from 
that  of  the  ship  owner,  and  they  may,  and  ougbt  to, 
be  let  in  to  farther  proof  again.*     3.  The  principle 
on  which  a  court  of  prize  proceeds  in  coniSsca^iig 
the  property  of  a  citizen  for  the  offence  of  sailing 
with  a  license  from  the  enemy,  has  its  root  lu  \hc 
municipal  code.     It  is  but  enforcing  the  rule  of  mu- 
nicipal law,  as  to  allegiance,  in  a  court  of  the  law  of 
nations.     Therefore,  the  party  cannot  be  liable  to  a 
penalty  chiKter  unless  he  would  have  been  liable 
eriminaliier:    the  presumption  of  law    is,   indeed, 
against  the  party,  but  it  is  a  presumpticm  which  will 
bend  to  fact ;  and  there  must  be  an  ctdual  participa- 
tion by  knowing  the  fact,  or  a  virtual  participatioB 
in  neglecting  to  make  the  proper  inquiries.     If  the 
fact  of  trading  with  the  enemy  be  a  misdemeaDort 
the  scienter  must  be  laid  in  the  indictment ;  and  it 
must  be  a  misdemeanor,  or  a  court  of  prize  cannot 

«  3 Peer* irot  242.  Buck  T.  Turcott    1  rem.  274.   y^k^n 
*  9  Aifi.  a».  Hw  HMiiMiQr.    6  Jlofr.  ISS:  Tbe  Fnnklio, 
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famish  it     Resistance  to  the  right  of  search  by  a      16 16. 
neutral,  ignorant  of  the  existence  of  war,  does  not  ^"^^^^ 
import  confiscation/    Why  ?  Because  there  was  no     Hiram, 
intention  to  commit  an  offence.    Ignorance  of  one 
part  owner  of  a  ship,  where  the  owners  are  not  ge« 
neral  partners,  will  exempt  his  share  from  the  penal- 
ty of  confiscation  for  carrying  contraband.'    Spolia- 
tion  of  papers,  by  the  master,  does  not  preclude  the 
owners  from  farther  proof,  though  it  does  preclude 
him.'     The  owner  of  the  cargo  is  not  held  respon- 
sible for  the  master's  breach  of  blockade,  unless  the 
blockade  was  known  to  exist  before  the  voyage  com 
mcnccd/    There  must  be  the  intention  as  well  as  the 
act  of  trading  with  the  enemy  to  constitute  guilt.    The 
coniinentiamddicti  is  here  wanting;  the  shipowner  was 
not  the  agent  of  the  claimants  for  this  purpose ;  and  sup- 
posing the  supercargo  to  have  been  their  agent,  where 
will  be  found  the  application  of  the  maxim  respondeat 
superior?  In  the  prize  court,  when  acting  in  the  sphere 
of  its  proper  jurisdiction  of  cases  arising  under  the 
jus  gentium :  but  this  is  the  case  of  the  property  of 
a  citizen  taken  in  violation  of  his  local  allegiance. 
The  court  must,  therefore,  adopt  the  maxim  of  do- 
mestic jurisprudence,  that  guilt  is  never  to  be  pre- 
sumed, but  always  to  be  proved. 

Dexter^  for  the  respondents  and  captors,  in  reply. 
The  agreement  in  the  court  below,  that  the  case  of 

c  5  Roh.  33.  Tbe  St  Juain  Baplista. 

d  1  Rob.  330.  The  Jonge  Tobias. 

r  2  Rob.  108. 

/  5  Rob.  262.  The  Adonis.    Ih  567.  The  Sbephcrdesr. 
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1816.      the  present  claimants  should  abide  that  of  the  ship 
owner  in  this  court  was  acknowledged  bj  both  par- 


Hinun.  ties,  and  recorded  nunc  pro  tunc.  It  is  imposstUe, 
under  the  circumstances  of  this  case,  that  it  should 
be  a  fact  that  the  owners  of  the  cargo  did  not  know 
the  existence  of  the  license ;  and,  therefore,  it  is  im- 
possible for  them  to  prove  their  ignorance  of  it  The 
claimants  are  affected  with  knowledge,  bj  the  know- 
ledge of  their  agents — the  ship  owner  and  the  super- 
cargo ;  but  it  is  superfluous  to  discuss  the  question  of 
law,  the  facts  are  so  clear. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
courtl 

When  tlie  claimants,  in  this  case,  applied  to  the 
circuit  court  to  be  let  in  to  farther  proof,  for  the  pur- 
pose of  showing  tlieir  ignorance  of  the  fact  that  the 
Hiram  sailed  under  the  protection  of  a  British  license, 
the  judge  of  that  court  considered  the  agreement  of 
the  parties  that  these  causes  should  depend  on  the 
fate  of  Grifiith^s  claim,  under  which  agreement  the 
sentence,  that  would  otherwise  have  been  pronounced 
against  them,  was  suspended  until  the  decision  of 
the  supreme  court  on  that  claim  should  be  made,  as 
having  the  same  validity  as  if  that  agreement  had 
been  entered,  at  the  time,  on  tlie  records  of  the  court 
In  that  opinion,  there  having  been  no  doubt  respect- 
ing the  fact,  this  court  concurs.  But  this  court  is 
also  of  opinion  that  if  the  agreement  was  made  un- 
der a  clear  mistake,  the  claimants  ought  to  be  reliev- 
ed from  it,  where  it  could  be  done  without  injury  to 
the  opposite  party.    If  a  judgment  be  confessed 
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under  a  clear  mistake,  a  court  of  law  will  set  that      I8I6. 
judgment  aside,  if  application  be  made,  and  the  mis-    ^^'^^^^'^'^ 
take  shown  while  the  judgment  is  in  its  power.     An     Uiram. 
agreement,  made  a  rule  of  court,  to  confess  a  judg- 
ment cannot  be  stronger  than  a  confession  itself;  and, 
of  course,  a  parly  will  not  be  compelled  to  execute 
such  an  agreement,  but  will  be  allowed  to  show 
cause  against  the  rule  in  a  case  where  it  was  plainly 
entered  into  under  a  mistake.     If  the  judgment  be 
no  longer  in  the  power  of  a  court  of  law,  relief  may 
be  obtained  in  chancery.     Still  more  certainly  will 
an  agreement,  entered  into  in  a  suit  originally  de- 
pending in  a  court  of  chancery,  be  relaxed,  or  set 
aside,  if  it  be  proved  to  the  court  to  have  been  • 
entered  into  under  a  mistake.     The  case  cited  from 
Peere  Williams  is  directly  in  point. 

These  principles  arc  of  universal  justice,  and  of 
imiversal  obligation.  They  cannot  apply  with  less 
force  to  causes  depending  in  prize  courts  than  to 
causes  depending  in  other  courts.  The  propriety, 
then,  of  rejecting  further  proof  in  this  case,  and  of 
condemning  the  property  claimed  by  the  appellants, 
will  depend  on  the  clearness  with  which  they  show 
the  mistake  under  which  the  agreement  was  made, 
and  on  their  ability  to  support  their  case  if  that 
agreement  be  set  aside.  If  a  real  and  substantial 
difference  exists  between  the  case  of  the  present 
claimants,  and  that  formerly  decided  by  this  court, 
there  will  not  be  much  difliculty  in  yielding  to  the 
suggestion,  supported,  as  it  is,  by  the  proof  now  of- 
fered, that  this  agreement  was  made  without  know- 
ledge of  that  difference,  and,  consequently,  by  mis- 
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1816.      take.     But  the  question  then  occurs,  whether  res* 
^■^^^'"^    titution  ought  to  be  decreed  to  them,  if  the  obliga* 
Hinm.      tion  of  tlie  agreement  be  removed. 

The  claimants  allege  that,  in  point  of  fact,  thej 
did  not  know  that  the  Hiram  sailed  under  a  Britidi 
license,  and  the  proof  they  offer  goes  far  in  sup- 
porting this  allegation.     It  is  admitted  that  igno- 
rance of  this  fact  will  save  from  the  forfeiture  incur- 
red by  it,  unless  the  claimants  have  such  construc- 
tive notice  as  will  preclude  them  from  showing  the 
want  of  actual  notice.     It  has  been  argued  that  the 
transaction  rendered  Griffith  the  agent  of  the  other 
shippers,  so  as  to  infect  their  claims  with  his  know- 
•  ledge ;  that  by  consenting  that  their  propertj  should 
bo  shipped  in  his  name,  it  becomes  liab/e  to  all  the 
risks  to  which  it  would  have  been  exposed  had  it 
been  actually  his.     It  has  been  also  argued  that 
the  supercargo  is  clearly  the  agent  of  the  shippers, 
and  that  his  knowledge  of  the  license  being  on  board 
is,  constructively,  their  knowledge.     The  counsel  for 
the  claimants  endeavours  to  rescue  his  clients  from 
the  effect  of  this  constructive  notice,  by  contending 
that  the  principle  of  respondeat  superior  can  never  ap- 
ply to  a  case  of  a  criminal  nature ;  that  a  h'cense 
works  a  forfeiture,  because  it  is  a  breach  of  alle- 
giance— an  offence  which  cannot  be  imputed  to  a 
person  having  no  knowledge  of  the  criminal  act 
which  constitutes  the  breach  of  allegiance :  and  that 
this  principle  has,  in  prize  courts,  been  applied  to 
cases  punishable  under  the  law  of  nations ;  not  to 
offences  against  the  government  of  the  captor  and 
captured. 
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Tl]e  court  considers  the  sailing,  under  an  enemy^s 
license,  as  closely  connected,  in  principle,  with  the 
offence  of  trading  with  the  enemy ;  in  which  case  it 
is  believed  to  be  incontrovertible,  that  the  know- 
ledge of  the  agent  would  affect  the  principal,  al- 
though he  might,  in  reaUty,  be  ignorant  of  the  fact.' 
Upon  this  ground,  the  sentence  of  the  circuit  court  is 
affirmed  with  costs. 

Sentence  affirmed. 


Ammidon 

T. 

Smith. 


g  Thus,  where  a  sbipment  was 
made  to  the  enemy,  by  the  part- 
nen  of  a  bouse  of  trade,  resident 
in  a  oeutral  country,  without  the 
knowled^  or  consent  of  a  co- 
partner resident  in  the  belligerant 
state,  his  share  was  held  liable  to 
confiscation.  6  Rob.  129.  The 
Franklin.    And  it  appears,  from 


that  case,  that  even  an  inacti?et 
or  sleepiDC^,  partner,  (as  it  is 
termed,)  has  been  held,  by  the 
Lords  of  Appeal,  incapable  of  re* 
ccifing  restitution  in  a  traosao- 
tion  in  which  he  could  not  law- 
fully be  eng^a^d,  as  a  sole  tra> 
der.  /&.  Idl. 


'^>< 


(LOCAL  f  AW.) 


Ammidon  v.  Smith  et  al. 


Under  the  laws  of  Rhode-Island,  a  dischai^,  accordin^^  to  the  aci/or 
the  relief  ofipoor  fir%ioner»for  debty  although  obtained  by  fraud  and 
perjury,  is  a  lawful  ditchargej  and  not  an  eirape  ;  and,  upon  such  a 
discharge,  no  action  can  be  maintained  upon  a  bond  for  the  liberty 
of  the  prison  yard. 


This  was  an  action  of  debt  brought  by  the  plain* 
tiff  against  the  defendant,  in  the  circuit  court  of 


AminwoD 

T. 

Smith. 
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1816.  Rhode^Island,  on  a  bond  dated  the  31st  daj  of  Au« 
gust;  I8IO9  with  a  condition,  that  if  Simon  Sim^  a 
prisoner  in  jail,  at  the  suit  of  the  said  Philip  Ammi- 
don,  shall  ^*  continue  and  be  a  true  prisoner  in  ^ 
custody,  guard,  and  safe  keeping  of  Roger  Allentoni 
keeper  of  the  said  prison,  &c.,  within  the  limits  of 
the  said  prison,  until  he  shall  be  lawfully  dischai^ged, 
without  committing  any  mamier  of  escape,  or  escapesr 
during  the  term  of  his  restraint,  then  this  obligatioo 
to  be  void,"  &c. 

The  defendants  pleaded,  severally,  two  several 
pleas — 

First  That  said  Simon  did  remain  a  true  prisoner 
until  lawfully  discharged,  and  made  no  escape. 

Second.  That,  after  notifying  his  creditors,  Hie  did 
take  the  oatli  provided  by  the  law  of  the  state  of 
Rhode-Island,  for  the  relief  of  poor  prisoners  con- 
fined for  debt,  before  proper  authority,  which  oath  is 
as  follows :  ^^  that  he  had  not  any  estate,  real  or 
personal,  in  possession,  remainder,  or  reversion,  over 
ten  dollars,  and  tliat  he  had  not,  since  the  commence- 
ment of  the  said  suits  against  him,  or  at  any  other 
time,  directly  or  indirectly,  sold,  leased,  or  otherwise 
conveyed,  or  disposed  of  to,  or  intrusted  any  person 
or  persons  whomsoever  with,  all,  or  any  part,  of  the 
estate,  real  or  personal,  whereof  he  hath  been  the 
lawful  owner  or  possessor,  with  any  intent  or  design 
to  secure  the  same,  or  to  receive,  or  to  expect  aaj 
profit  or  advantage  therefrom  for  himself  or  any  k 
his  family,  nor  had  he  caused,  or  suffered  to  be  dooe 
any  thing  whatsoever  whereby  any  of  his  crediton 
may  be  defrauded.^' 


Aniinidoo* 
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To  the  first  plea  the  plaintiff  replied,  that  he  did  1816. 
not  remain  a  true  prisoner  until  lawfully  discharged, 
&c.  To  the  second  he  replied,  that,  after  the  com*  '"""^" 
mencement  of  the  action,  on  which  he  was  im-  ^^ 
prisoned,  and  after  the  contracting  of  the  debt  on 
which  the  action  was  brought,  the  said  Simon 
was  seised  and  possessed  of  real  estate  to  the  value 
of  10,000  dollars,  and  that,  fraudulently  contriving 
with  his  sons  Darius  and  Simon,  jun.,  his  sureties 
in  said  bond,  to  defraud  him  of  his  said  debt,  did 
lease,  sell,  and  convey  to  said  Darius  and  Simon, 
jun.  and  his  other  children,  all  his  said  real  estate, 
and  did  mtrust  them  with  it,  for  his  and  their  benefit, 
with  intent  to  defraud  the  plaintiff,  and  that  he  might 
be  admitted  to  the  benefit  of  the  oath  mentioned  in 
said  plea ;  that  said  Simon  did  intrust  with  said  Da- 
rius and  Simon,  jun.  and  his  other  children,  all  his 
estate,  both  real  and  personal,  of  th^  value  of  50,000 
dollars,  with  the  advice,  counsel,  and  assistance,  and 
under  the  direction  of  said  Darius  and  Simon,  jun. 
and  his  other  children,  with  an  intent  and  design  to 
secure  the  same  to  the  said  Darius  and  Simon,  jun. 
and  his  family,  to  defraud  the  plaintiff  of  his  said 
debt;  and  he  avers  that  the  said  Simon  did  falsely 
and  fraudulently  take  said  oath,  with  intent  wilfully, 
falsely,  and  fraudulently  to  hinder,  delay,  and  defraud 
the  plaintiff  of  his  just  debt  aforesaid,  and  avoid  the 
payment  thereof,  and  thereby  hinder,  delay,  and  de- 
fraud the  other  creditors  of  the  said  Simon  of  their 
just  debts.  And  this  he  is  ready  to  verify,  where* 
fore  he  prays  judgment,  &c.     In  his  replicatioa  to 

Vol.  I.  3  L 
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promissory  note,  payable  to  such  creditor^  for  the      1818. 
amount  of  the  debt,  in  two  years,  with  interest/    In 
this  case  the  debtor  was  released  from  prison  by   ^^^TT 
the  forms  of  law ;  but  this  discharge  being  obtained 
by  fraud  and  perjury,  is  wholly  inoperative,  and  a 
departure  from  the  limits  under  colour  of  such  a  dis- 
charge, is,  in  law,  an  escape,  and  a  breach  of  the 
condition  of  the  bond.     Fraud  vitiates  every  act ; 
and  this  axiom  of  jurisprudence  is  consecrated  by  the 
laws  of  Rhode-Island,  which  provide,  "  That  if  any 
such  prisoner  aforesaid  shall  be  convicted  of  having 
sold,  leased,  or  otherwise  disposed  of,  or  intrusted 
his  or  her  estate,  or  any  part  diereof,  directly  or  in- 
directly, contrary  to  his  or  her  aforegoing  oath,  or 
affirmation,  he  or  she  shall  not  only  be  liable  to  the 
pains  and  penalties  of  wilful  perjury,  Imi  shall  receive 
no  ben^/nm  said  oath  or  affirmaiion^^    The  word 
^^  convicted,*'  could  not  have  been  used  here  tecknu 
caUy,  but  merely  to  declare,  that  if  any  person  should 
swear  falsely  as  to  the  disposition  of  his  property,  he 
should  not  only  be  liable  for  perjury,  but  should  re- 
ceive no  benefit  from  such  false  swearing.    Any 
other  construction  would  defeat  the  object  of  the 
statute.    The  laws  of  the  state  contain  a  similar 
provision  respecting  debtors  obtaining  the  benefit 
of  the  insolvent  act ;  yet  it  has  never  been  held,  that 
the  fraudulent  debtor  must  be  first  criminaUy  con- 
victed in  order  to  give  efiect  to  this  provision. 

Hunter,  contra.     1.  The  discharge  was  obtained 

a  Diged^  p.  937.     SupplemnUf  p.  7S. 
b  Digeti^  p.  SSI. 
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IBtBk      hy  a  court  ofcompotent  jurisdiction,  and  is,  therfr- 
^l^^^y^    fwe,  of  complete  obligation.     The  decisicm  m  the 
T.         present  case  was  not  onlj  that  of  a  court  of  compe*' 
tent  jurisdiction,  and,  therefore,  concltiaive,  hot  it 
was  in  terms  and  eifect  a  decision  upon   the  reij 
point  now  in  controversy,  and  between  the  sami 
parties.     The  statute  is  solicitous  to  prevent  firaod^ 
and  for  that  purpose  allows  to  tlie  partj  crediton 
a  ri<^ht  to  show  the  probabilitj  that  a  perjury  is  ip* 
tended,  and  by  that  means  a  fraud  may  be  perpe- 
trated, and  applying  to  the  conscience  of  the  debtoi^ 
imposes  on  him  an  oath  of  detailed,  explicit,  and  une- 
qnivocal  purgation.     The  present  plaintiff  has  no 
right  to  complain ;  though  duly  summoned,  be  did 
not  appear,  and  his  contumacy  has  forfeited  his  right 
of  action.     There  is  no  principle  of  our  ]unspra» 
dence  more  firmly  settled,  more  reasonable  and  salu- 
tary, than  that  a  party  shall  not  be  penmtted  to  tqin 
his  own  omissions  into  a  charge  upon  another*    Efea 
a  court  of  chancery  will  refuse  relief  against  fraudi 
if  it  be  obvious  that  it  might  have  been  ui^ed  bj 
the  complainant  as  matter  of  defence  in  a  previoas 
suit  at  law.""     The  discharge  of  the  defendant  is  said 
to  be  invalidated  by  conveyances  previously  made  fay 
him.     But  of  these  conveyances  the  plaintiff  bad  no- 
tice ;  the  law  requiring  them  to  be  re€K>rded,  and 
the  plaintiff  admitting  that  he  had  actual  notice.    % 
then,  these  deeds  constituted  the  fraud,  the  defenit 
^nt  had  notice  of  the  fraud,  and  ought  to  have  ap? 

c  1  Johni,  Cas-  392.  Le  Guen  v.  GouFerneur  Si  Kenible.     t 
Burr,  1009.     7  T,  Jl.  269.    2  If.  Black.  414. 
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peared  to  oppose  the  discharge.  Knowing  the  de*  isia. 
jfendant  not  to  be  ^ititled  to  it,  he  stands  by,  and 
permits  him  to  obtain  it,  with  an  mtention  to  conrert  '"^ 
a  bond,  meant  as  a  substitution  for  the  prison  wallsy 
into  a  pecuniary  security  for,  his  debt,  and  30  pw 
cent,  in  additUm.  The  plaintiflPs  conduct  is  thus 
analogous  to  a  permissive  escape  at  common  law^ 
where  neither  the  creditor  nor  the  sheriff  can  retake 
the  prisoner  even  in  a  fresh  suit  2.  Considering 
this  as  a  question  upon  the  ccmstruction  of  the  bond, 
no  breach  of  its  condition  can  be  inferred.  Such  a 
breach  imports  an  actwd  wrongful  escape ;  such  as 
at  common  law  would  give  die  sheriff  a  right  of  re-> 
caption — such  as  would  subject  him  to  an  action,  and 
the  prisoner  to  an  indictment  The  phraseology  of 
the  bond  in  that  of  the  common  law,  and  the  defini- 
tion of  the  correlative  phrases  ^  escape^  and  ^  true 
prisoner,^^  are  exact,  invariable,  and  immemoriaL 
T%at  can  never  be  an  escape  where  the  prison  doors 
are  opened  by  the  hand  of  the  law.  He  must  have 
remained  a  true  prisoner  whose  remaining  a  single 
moment  longer,  by  restraint,  would  have  subjected 
Us  keeper  to  an  action  for  false  imprisonment  £^ 
cape^  according  to  the  definition  as  ancient  as  Rastei 
in  his  Terms  dey  Letfj  and  adopted  by  Saundf.  P.  C. 
cap.  26.,  and  all  the  subsequent  writers,  means  a 
violent  or  privy  evasion  of  some  lawful  restraint 
It  is  a  solecism  in  language  to  say,  that  a  discharge 
and  enlargement  by  a  court  is  an  escape ;  for,  if  the 
court  has  jurisdiction,  the  sheriff  cannot  judge  of  the 
validity  of  the  process  and  other  proceedings  of  such 
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1816.  court,  but  must  obey/  Bj  the  oncteii/ comnxm  kwt 
prison  breaking,  either  in  acrinunal  or  ciTil  suit,  was 
felony,  and  it  is  still  an  indictable  offence/  Can  it 
be  pretended  that  the  prisoner  could  be  ccmyictid 
of  this  offence  ?  or  that  our  jurispncidence  is  ao  in- 
consistent as  to  present  a  different  result  on  the  sam 
question,  merely  because  the  forms  are  conducted  by 
a  civil  and  not  a  criminal  procedure  ?  3.  The  plain- 
tiff has  mistaken  his  remedy,  and  the  mistake  pro- 
ceeds upon  a  violent  attempt  to  conyert  a  contrad 
that  a  man  shall  not  escape,  into  a  guarantee  for 
the  payment  of  money.  Undoubtedly,  the  gene- 
ral policy  of  the  law  is,  to  compel  payment  from 
the  debtor  by  the  impinsonment  of  his  body;  but 
its  rigour  has  been  mitigated  by  statute,  which 
permits  him  to  see  the  light  of  heaven,  andbrealihe 
its  genial  air,  upon  giving  security  that  he  will  not 
abuse  this  privilege  by  a  forcible  or  privy  escape. 
This  IS  all  the  sureties  engage  for;  their  contract  is 
prospective  only;  and  if  the  prisoner  has  previously 
made  himself  poor,  by  voluntary  conveyances,  it  has 
no  relation  with  their  obligation.  In  this  case  the 
creditor's  remedy  is  not  upon  the  bond,  for  the  oii- 
ginal  debt  remains;  the  contract  is  unimpaired. 
There  is  a  renewal — a  novcUion^  as  the  civil  law 
terms  it,  of  the  debt.  The  prisoner  is  obliged  to 
give  his  promissory  note  for  the  amount  of  the  ei- 
ecution,  with  interest;  and  his  enlargement  may? 
even  then,  be  prevented  by  the  creditor,  by  payii^ 
one  dollar  a  week  for  his  support  in  prison.     In  o^ 

d  ."^Qor,  .74.    1  Dijer,  60.  e  2  ImL  609.     Cro.  Cor.  510. 
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der  to  extinguish  the  original  debt,  and  create  a  re-  1816^ 
medy  upon  the  bond,  the  prisoner  must  be  conTieted 
of  the  fraud  bj  a  criminal  process.  Until  that  is  ^t. 
done,  his  oath  is  taken  for  truth;  it  is  the  medium 
of  proof,  and  its  substitute,  as  in  cases  of  usury,  or 
in  the  action  of  book  account,  or  book  debt,  which 
prevails  in  the  eastern  states,  where  the  oath  of  the 
party  to  his  original  entries  is  prima  facie  evidence 
to  enable  him  to  recover.  If  the  prisoner  be  con^ 
victed  of  perjury,  the  sentence  would  proceed  to  va- 
cate all  the  proceedings  consequent  upon  the  ffaud.*^ 
AH  the  cases  under  the  stat.  27  EKz»  c  4.  s.  7.,  and 
other  like  statutes,  from  Tkoine^s  case^  soon  after  the 
enactment  of  the  statute,  down  to  the  case  of  Meuz 
V.  Howell,  (4  East^)  exhibit  the  same  combination  of 
civil  and  criminal  procedure.  The  insolvent  law  of 
Rhode-Island  of  1756,  and  the  statute  under  which 
this  bond  was  taken,  are  alike.  That  law  is  mostly 
a  transcript  of  an  English  statute  passed  the  year 
before,  which  act  was  one  of  those  temporary  insol- 
vent laws  which  have  been  passed,  from  time  to 
time,  since  the  original  act  of  Charles  IL,  made  prin- 
cipally, in  consequence  of  the  great  fire  of  London. 
It  is  not  probable,  then,  that  the  word  '^  conviction,'' 
in  this  law,  was  used  in  any  other  than  its  technical 
and  correct  signification  of  a  conviction  in  a  court  of 
criminal  judicature.  Such  a  conviction  would  be 
conclusive  evidence  of  the  fact,  if  it  afterwards  came 
in  question  in  a  court  of  civil  jurisdiction.  The 
plaintiff  may  pursue  his  remedy  in  a  court  of  cowr 

f  Hubert's  case,  Cro.  EH2. 531.  12  Rep.  193. 
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1816.      moD  law,  of  in  cfaaDcery ;  or,  he  maj  resort  to  tlw 
legislature  of  Rhode-bland,  which,  by  the  peddkr 
ir/~    institutions  and  usages  of  that  state,  possesses  the 
power  of  nuUiiying  the  proceedings  of  the  cMrdbaij 
courts  of  justice.    There  being  no  written  constitih 
tion,  its  sovereignty  is  limited  by  nothing  but  its  fede» 
ral  compact  with  the  United  States ;  and  in  the  «► 
ercise  of  its  residuary  sovereignty,  it  is  like  the  Brih 
tish  parliament,  in  a  legal  sense,  omnipotent.'  4.  But 
this  case  is  settled  by  that  of  Simms  &  Wise  r.  Sla- 
cum,*  which  is  undistinguishable  in  point  of  princi- 
ple, and  the  minute  differences  between  the  law  of 
Virginia  and  that  of  Rhode-Island  strengthen  and 
illustrate  the  main  principle  of  decision. 

Pitkith  in  reply*  The  discharge  cannot  be  con- 
clusive, because  the  proceedings  are  summary,  and 
founded  entirely  on  the  debtor^s  oath ;  from  the  de- 
termination of  the  magistrates  no  appeal  lies,  nor 
can  they  grant  a  new  trial.  The  prison  doors  were 
not  opened  by  the  hand  of  the  law,  but  by  a  fraud 
upon  the  law.  In  the  case  of  Simms  v.  Slacum,  the 
court  held  that  if  the  surety  had  combined  with  die 
ma^strate,  in  order  to  procure  the  dischai^,  be 
could  not  set  it  up,  by  way  of  defence,  to  an  action 
on  the  bond.  By  the  laws  of  the  state,  penuiy  is 
punishable  by  three  years^  imprisonment ;  but  thk 
punishment  could  not  be  inflicted,  if  a  civil  sentence 

^  As  to  the  power  of  parluooeDt,  see  Lord^s  JoumaUj  yol.  L^f- 
191.  ComnwiCM  Journals^  vol.  8.,  p.  344.  Sir  Edward  PoweDV 
case. 
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is,  at  the  same  time,  to  be  pronounced,  that  (he  partj      ]ai6. 
ahall  return  to  the  debtor's  prison.     Neither  an  ao 
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lion  at  law,  nor  a  suit  in  chancery,  can  enforce  the  t. 
plaintiflPsjust  rights  upon  the  lands  conveyed,  in  the 
hands  of  bona  fide  purchasers.  Nor  can  the  case  of 
Simms  v.  Slacum  be  considered  as  decisive  of  the 
present,  since  the  provisions  of  the  two  statutes  are 
so  different,  and  the  point  did  not  come  up  directly 
in  that  case ;  but  when  it  was  again  brought  before 
tlie  court,  upon  a  special  verdict,  the  principles  set- 
tled were  favourable  to  the  present  plaintiff.' 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  Mmreh  tuu 
court,  and,  afVer  stating  the  facts,  proceeded  as  fol- 
lows: 

The  act  of  the  legislature  of  Rhode-Island,  on 
which  this  case  depends,  enacts,  ^  That  it  shall  and 
may  be  lawful  for  the  sheriffs  of  the  several  counties, 
to  grant  to  any  person  imprisoned  for  debt,  a  cham- 
ber in  any  of  the  houses,  or  apartments,  belonging 
to  such  prison,  and  liberty  of  the  yard  within  the 
limits  thereof,  on  his  giving  bond  to  the  creditor, 
with  two  sufficient  sureties,  in  double  the  amount  of 
the  debt,  with  condition  to  remain  a  true  prisoner 
until  lawfully  discharged,  and  not  to  escape.  And 
in  case  the  creditor  shall  put  the  bond  in  suit,  and 
recover  judgment  thereon  for  breach  of  the  condi- 
tion, he  is  to  recover  his  debt  with  thirty  per  centum 
on  the  principal  sum  for  his  damages ;''  and  the  prin- 
cipal, and  his  sureties,  shall  be  committed  to  close 

1 5  CfOficA,  363. 
Vol.  L  •  3  M 
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1816.      jail  until   the  judgment  be  paid     The  law,  then, 
^^^^"^"^^    prescribes  the  manner  in  which  a  poor  prisoner  maj 
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obtain  his  discharge.  On  application  to  any  judge 
of  the  court  of  common  pleas,  or  justice  of  the  peace 
in  the  county,  notice  is  to  be  given  to  the  creditor  to 
appear  at  such  time  and  place  as  the  judge  or  justice 
shall  appoint,  to  show  cause  why  the  prisoner  should 
not  have  the  benefit  of  the  act  Any  one  judge  of 
the  court  of  common  pleas,  and  any  one  disinterest- 
ed justice,  are  then  authorized  to  administer  the  oath 
prescribed  in  the  law ;  ^  if,  after  fully  examining  and 
hearing  the  parties,  the  said  justices  shall  thii& 
proper  so  to  do.^'  A  certificate  being  given  to  the 
jailer,  the  prisoner  is  to  be  discharged,  on  leaving 
with  the  jail  keeper,  to  be  delivered  to  bis  creditor, 
his  note  payable  to  the  creditor  in  two  years,  with 
interest,  for  the  amount  of  the  execution.  It  is  then 
enacted,  that  if  any  such  prisoner  shall  be  convicted 
of  having  sold,  leased,  or  otherwise  concealed,  or 
disposed  of,  or  intrusted  his  or  her  estate,  or  anj 
part  thereof,  directly  or  indirectly,  contrary  to  his 
or  her  oath,  or  affirmation,  he,  or  she,  shall  not  odj 
be  liable  to  the  pains  and  penalties  of  wilful  perjuT7« 
but  shall  receive  no  benefit  from  said  oath  or  affinm- 
tion. 

The  question  to  be  decided  by  this  court  is,  whe- 
ther a  prisoner  obtaining  a  discharge  according  t« 
the  forms  of  law,  by  means  of  fraud  and  falsehood 
has  broken  the  condition  of  his  bond. 

There  is  so  much  turpitude  in  the  act  confessed 
by  the  demurrer,  such  reluctance  to  allow  any  man 
to  avail  himself  of  so  flagitious  a  defences,  that  it  ii 
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Dot  without  some  difficult j  this  question  can  be  con-      I8I6. 
fiidered  as  a  naked  point  of  law.     It  is,  however,  the 
duty  of  the  court  so  to  consider  it ;  and  this  has  been 
attempted. 

The  object  for  which  this  bond  was  given  is  of 
decisive  importance  in  the  inquiry  respecting  the 
extent  of  the  obligation  it  imposes.  It  is,  certainly, 
not  given  for  the  purpose  of  improving  the  security 
of  the  creditor,  but  simply  for  the  purpose  of  allow- 
ing the  debtor  the  benefit  of  the  prison  yard,  with- 
out impairing  the  right  of  the  creditor  to  the  custody 
of  his  person.  The  yard,  and  a  comfortable  cham- 
ber, are  substituted  for  the  walls  of  a  jail ;  but  as 
this  substitution  would  facilitate  an  escape,  it  was 
deemed  reasonable  to  secure  the  creditor  against  the 
abuse  of  an  indulgence  which  the  humanity  of  the 
law  afforded.  This  consideration  would  suggest  the 
propriety  of  provisions  against  an  actual  escape,  the 
means  for  making  which  were  furnished  by  allowing 
the  use  of  the  prison  yard ;  but  not  against  the 
employment  of  fraud  or  artifice  to  obtain  a  dis- 
charge, in  the  manner  prescribed  by  law,  which 
may  be  employed  In  jail  as  well  as  in  the  yard,  and 
the  means  of  employing  which  are  not  in  any  de- 
gree facilitated  by  substituting  the  yard  for  the 
walls  of  the  jail.  The  condition  of  the  bond  is,  to 
remain  ^^  a  true  prisoner,  until  lawfully  discharged, 
without  committing  any  escape,  or  esca|)es,  during 
the  term  of  his  restraint,^'  and  the  certificate  is  a 
mode  of  discharge  prescribed  by  law  which  termi- 
nates ^^  his  restraint.^'  If,  as  is  conceived,  this  bond 
was  intended  to  guard  against  the  dangers  created 
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1816.  bjr  allowing  the  prisoner  the  liberty  of  the  prison 
jard,  not  against  a  fraud  alreadj  committed,  which 
is  entirely  unconnected  with  the  bond,  and  the  en- 
largement of  his  limits;  then  it  is  not  broken  by  the 
practice  of  such  fraud.  The  persons  perpetradog 
it  are,  in  a  high  degree,  criminal,  and  ought  not  to  be 
permitted  to  avail  tlicmselves  of  such  convejancesi 
The  jurisprudence  of  Rhode-Island  must  be  defec- 
tive indeed,  if  it  does  not  furnish  a  remedy  for  such 
a  mischief.  The  replication  charges  these  convej- 
ances  to  have  been  executed  by  the  defendant,  pend- 
ing the  suit,  for  the  purpose  of  defrauding  the  plahh 
tiff,  of  defrauding  his  creditors  generally,  and  of 
enabling  himself  to  take  the  oath  of  an  msoivent 
debtor.  It  further  charges,  that  after  the  execution 
of  the  bond,  the  false  oath  was  taken  with  the 
knowledge  of  the  sureties.  However  criminal  this 
act  may  be,  it  cannot  be  pimished  by  extending  the 
obligation  of  the  bond,  on  which  this  suit  was  insti- 
tuted. The  judgment  rendered  by  the  magistrates 
was  obtained  by  perjury,  but  the  discharge  of  the 
prisoner,  which  was  the  consequence  of  that  judg- 
ment, was  in  the  course  of  law,  and  is  not  deemol 
an  escape. 

This  question  appears  to  have  been  considered  br 
the  court  in  the  case  of  Simms  et  al.  v.  Slacum;  awl 
although  the  question  was  not  there  decided,  because 
in  that  case  the  sureties  alone  were  sued,  and  did  not 
appear  to  be  concerned  in  the  fraud  of  their  principal, 
yet  the  reasoning  of  the  court  certainly  applies  to 
this  case.  The  decision  in  the  case  of  Simms  et  al 
V.  Slacum  has  been  revised,  and  the  court  feels  no 
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disposition  to  depart  from  it     The  reasoning  it  con*      1&16. 
tains  need  not  be  repeated,  but  is  considered  as  ieip- 
plicable  to  this  case. 

There  is  some  difference  in  the  provisions  of  the 
two  statutes,  but  not  enough  to.  induce  a  different 
construction  as  to  the  extent  of  the  obligation  of  the 
bond  for  keeping  the  prison  rules.  The  law  of 
Rhode-Island  enacts,  that  if  any  prisoner  shall  be 
convicted  of  having  disposed  of  anj  part  of  his  estate, 
contrary  to  his  oath  or  affirmation,  ^  he  shall  not  only 
be  liable  to  the  pains  and  penalties  of  wilful  perjury^ 
but  shall  receive  no  benefit  from  said  oath  or  affir- 
mation.^' Conmction  is  a  technical  term  applicable 
to  a  judgment  on  a  criminal  prosecution,  not  to  • 
proceeding  on  this  bond.  The  act  contemplates  a 
prosecution  on  which  the  party  may  be  adjudged  to 
suffer  the  penalties  of  perjury,  in  addition  to  which 
he  is  to  be  deprived  of  all  benefit  from  the  oath  or 
affirmation.  If  this  section  has  any  influence  it  would 
be  to  show  that  in  the  contemplation  of  the  legisla- 
ture such  conviction  is  necessary  previous  to  the  es- 
tablishment of  the  absolute  nullity  of  the  oath  or 
affirmation.  The  court,  however,  does  not  mean  to 
indicate  that  the  effect  of  the  oath  and  of  the  dis- 
charge granted  by  the  magistrates  might  not  be 
controverted  in  any  proceeding  against  the  parties, 
either  in  law  or  equity,  other  than  In  a  suit  on  the 
bond  for  keeping  the  prison  rules. 

Certificate. — ^This  cause  came  oh  to  be  heard 
en  the  transcript  of  the  record  from  the  circuit  court 
for  the  district  of  Rhode-Island,  containing  the  points 
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1816.  on  which  the  judges  of  that  court  were  dirided  in 
o|NnioD,  and  was  argued  by  counsel.  On  considera- 
tion whereof  this  court  is  of  opinion  that  the  replica^ 
^^[^^  tion  of  the  plaintiff  is  insufficient  to  ayoid  the  plea  of 
the  defendant  All  which  is  ordered  to  be  certified 
to  the  said  circuit  court 

Certificate  for  the  defendant 


(COMMON  LAW.) 


Jones  et  al.  v.  Shore^s  Executor  et  al. 


The  United  States  v.  Jones  et  al. 


A  bond  was  given  to  T.  S.,  the  collector  of  the  district  of  Peteisbvif , 
under  the  2d  section  of  the  embargo  act  of  the  22d  December,  1S07, 
and  a  suit  was  afterwards  brought  by  him  on  the  same  bond  ia  tiis 
district  court,  and  pending  the  proceediDgs,  to  wit,  on  the  30th  flf 
October,  1811,  J.  S.,  the  collector,  died;  and  jadgment  was  re- 
covered in  favour  of  the  United  States  on  the  30th  of  November, 
1811.  On  the  26th  of  the  same  November,  J.  J.  was  appointed 
collector  of  the  same  district,  and  entered  on  the  dnties  of  hii 
office  on  the  14th  of  December,  1811 ;  until  which  time  T.  S.,  who 
was  deputy  collector  under  J.  S.  at  his  decease,  continued  aa  sock 
to  discharge  the  duties  of  the  office.  The  judgment  of  the  district 
court  was  subsequently  affirmed  by  the  circuit  court.  When  the 
bond  was  take^  A.  T.  was  surveyor  of  the  district,  and  cootinuid 
in  that  office  until  his  death,  which  was  after  the  commeDoemeBt 
of  the  suit  on  the  bond  and  before  judgment  thereon,  and  was  sio- 
ceeded  by  J.  H.  P.  who  was  appointed  on  the  30th  of  Man;li»  1811) 
and  entered  on  the  duties  of  his  office  on  the  l6Ui  of  the 
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moDth.    It  was  held,  that  the  penonal  refMnaMiitathrei  of  the  da-  1816. 

ceased  collector  and  suireyor,  and  not  their  suooesson  in  office,  ^^^^^ 

were  entitled  to  that  portion  of  the  penalty  which  is,  hy  law,  to  he  Jooea 

distributed  amoo;  the  rerenue  officers  of  the  district  where  it  was  ot^^/ 

incurred.    There  heing^  no  naral  officer  in  the  district,  the  diTision  oatorl 
was  adjudged  to  be  made  in  equal  proportions  between  the  collec- 
tor and  sunrejor. 

The  material  facts  of  these  cases  are  as  follows : 
On  the  23d  of  •November,  1808,  a  bond  was  execu- 
ted at  the  custom-house  of  Petersburg,  in  Virginia, 
to  the  United  States,  by  Thomas  Pearse,  master  of 
the  ship  Sally,  of  Philadelphia,  and  Robert  M^Adam, 
Daniel  Filton,  and  George  Pegram,  jim.,  in  the  penal 
sum  of  46,300  dollars,  upon  condition  that  if  the 
cargo  of  said  vessel,  consisting  of  830  hogsheads  of 
tobacco,  intended  to  be  transported  in  said  vessel 
from  the  port  of  Petersburg  to  the  port  of  Boston, 
in  Massachusetts,  should  be  relanded  in  the  United 
States,  the  danger  of  the  seas  excepted,  then  the 
obligation  to  be  void,  otherwise  to  remain  in  full 
force.  The  bond  was,  in  fact,  given  to  John  Shore, 
the  collector  of  the  district  of  Petersburg,  in  pursu- 
ance of  the  second  section  of  the  embargo  act  of  the 
22d  December,  180t,  ch.  5.  A  suit  was  afterwards 
brought  by  the  said  collector  on  the  same  bond  in 
the  district  court  for  the  district  of  Virginia,  and 
pending  the  proceedings  in  said  court,  to  wit,  on  or 
about  the  30th  of  October,  1811,  John  Shore,  the 
collector,  died ;  and  judgment  was  finally  recovered 
on  the  same  bond,  in  favour  of  the  United  States,  on 
the  30th  of  November.  1811.  On  the  26th  of  the 
same  November,  John  Jones  was  duly  appointed  and 
commissioned  by  the  president  as  collector  of  the 
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same  district*  and  he  qualified  as  s 
himself  the  discharge  of  the  dut 
the  14th  of  December,  181 1 ;  unti 
«utor.  ™^^  Shore,  who  was  deputj  co 
Shore  at  the  time  of  his  decease, 
deputj  collector,  to  discharge  the 
Mr.  Pegram  sued  out  a  writ  of  i 
judgment,  to  the  circuit  court  for 
ginia,  and  Mr.  Pegram  having  die 
ceedings,  the  suit  was  revived  hj 
and  the  judgment  of  the  district 
term,  1814,  aOirmed  bj  the  circ 
time  when  the  bond  was  taken  b; 
drew  Torboni  was  the  surveyor 
the  port  of  City  Point,  and  contii 
until  his  death,  which  happened  af 
ment  of  the  suit  on  said  bond,  an* 
tion  of  Judgment  thereon,  and  wa 
office  hy  John  H.  Peterson,  who  i 
commissioned  on  the  3d  of  Marcl 
fied  and  entered  upon  the  dischc 
of  that  oHiceon  the  I6lh  of  the  sat: 
May  term  of  the  circuit  court,  181 
and  costs  recovered  by  the  judgmc 
court  by  the  administrator  of  Mi 
petitions  were  thereupon  filed  by 
ney  in  behaif  of  the  United  Sti 
whole  sum  to  be  paid  to  him,  or 
bank  of  Virginia,  to  the  credit  i 
the  United  States,  by  the  present 
veyor  of  the  district  of  Pctersbui 
prcsentatives  of  the  deceased  colic 
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praying  a  payment  over,  and  distribution  of,  the  sum      1816. 


so  recovered,  according  to  the  rights  respectively 
claimed  by  them.  A  bill  was  also  filed  on  the  t. 
chancery  side  of  the  circuit  court,  by  the  represen-  ^j^^ 
tatives  of  the  deceased  collector  and  surveyor, 
against  the  present  collector  and  surveyor,  and  the 
clerk  of  the  court  praying  a  moiety  to  be  paid  over 
to  them,  or  such  other  p6rtion  as  they  were  entitled 
to  by  law,  and  also  for  general  relief.  Upon  the 
hearing  of  the  cross  petitions,  the  cii-cuit  court  over* 
ruled  the  prayer  of  the  motion  of  the  district  attor- 
ney; the  court  being  of  opinion  tliat  the  United 
States  were  entitled  only  to  a  moiety  of  the  money, 
and  that  the  same  ought  to  be  paid  to  the  collector 
of  the  district,  and  ordered  the  clerk  of  the  court, 
accordingly,  to  pay  the  same  to  John  Jones,  the  pre- 
sent collector,  after  deducting  therefrom  one  half  of 
one  per  centum  for  his  commission.  And  the  court 
being  divided  in  opinion,  whether  the  other  moiety 
should  be  paid  to  the  said  collector  to  be  distributed 
by  him  according  to  law,  as  this  court  should  direct, 
or  without  any  direction  on  the  subject,  certified  the 
same  question  to  the  supreme  court.  Upon  the  hear- 
ing of  the  suit  in  chancery  on  the  bill,  answer,  and 
proof,  in  which  none  of  the  facts  were  controverted, 
a  question  occurred  before  the  court,  whether  the 
representative  of  the  late  sur\'eyor,  in  right  of  his 
intestate,  was  entitled  to  receive  the  moiety  of  that 
portion  of  the  penalty  which  is,  by  law,  to  be  distri- 
buted among  the  several  revenue  officers  of  the  dia- 
trict  wherein  the  penalty  was  incurred ;  upon  which 
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1816.      question  the  court  was  divided,  and  the  same  que&> 
tion  was  certified  to  this  court 


Jon«t 

amtat.  Swann^  for  Jones  et  al.    The  whole  body  of  en- 

bargo  laws  shows,  that  the  collector  is,  ex  qfido^  to 
receive  penalties  and  forfeitures ;  and  that  he  who  k 
to  receive^  is  to  have  his  distributive  share  as  his  pro- 
perty of  right,  and  to  make  the  division  among  the 
other  persons  entitled.  The  term  collector  means 
the  officer  of  the  law,  invested  with  legal  immortat 
tj.  Official  obligations  do  not  attach  to  the  persoD 
of  the  individual,  but  to  the  office.*  The  peoal^ 
may  be  released  by  the  treasury  at  any  time  before 
the  collector  receives  it. 

fViti,  for  Shore's  executor  et  al.  The  question  is, 
whether,  of  these  two  officers,  he  ivho  supports  all 
the  labour  and  inconvenience  shall  be  entitled  to  the 
reward.  The  death  of  Mr.  Shore  did  not  discoD- 
tinue  his  office ;  his  deputy  exercised  the  duties,  as 
by  law  he  was  authorized  to  do,  until  the  rendition 
of  the  judgment.  The  reason  of  the  law  is  its  soul? 
the  intention  of  the  legislature  must  be  regarded;  it 
must  have  been  their  motive  to  stimulate  the  zeal 
and  exertions  of  the  officers  of  the  customs  bjai 
adequate  incentive.  Policy  rendered  it  more  essen- 
tial in  the  embargo  laws  than  in  the  ordinary  ten- 
nue  laws,  and  the  reward  was,  therefore,  attached  to 
the  incumbent  who  detected  the  offence,  and  p^os^ 
cuted.     The  question  is  siricii juris^  and  must  be  it 

«  4  Cranehy  171 .    Slrcihly  ct  al.  ▼.  The  United  Statef. 
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termined  by  the  letter  of  the  law.     It  does  net  re-      1816. 
quire  the  collector  to  live  on  till  the  reward  is  reaped,  ^^^"^^^ 
but  the  right  descends  to  his  representatives.     If        ▼• 
there  be  a  private  information,  the  cedunon  informer      outor. 
gets  half  the  moiety  of  the  officers.     If  there  be  no 
informer,  they  are  entitled  upon  the  ground  of  like 
merit     The  title  of  the  informer  vests  upon  the  in- 
formation, and  the  collector  takes  his  place.    The 
law  provides  that  a  person  entitled  to  a  share,  who 
shall  desire  to  become  a  witness,  must  release ;  he 
must  renounce  and  lay  down  his  title  in  order  to 
qualify  himself  as  a  witness.  Where  the  forfeitures  are 
recovered  in  consequence  of  information  by  tlie  offi- 
cers of  a  revenue  cutter,  a  share  is  given  to  them, 
but  no  body  pretends  that  their  successors  would 
take.    It  is  conceded  that  the  title  may  be  defeated 
by  a  remission  of  the  penalty ;  but  that  is  a  condi- 
tion originally  attached  by  Jaw.     The  collector  dies ; 
but  he  lives  in  his  deputy,  for  whose  conduct  his 
estate  is  responsible. 

Pinkney^  in  reply.  The  argument  drawn  from  an 
equitable  construction,  according  to  relative  merit, 
is  unsatisfactory.  The  law  holds  out  a  contingent 
prospective  reward ;  if  the  officer  dies,  it  is  gone,  and 
the  policy  of  the  law  is  sufficiently  satisfied.  But 
the  letter  of  the  law  is  clear  and  peremptory ;  the 
penalty  is  ^ven  to  the  officer  where  it  was  incurred, 
and  not  to  the  seizing  officer.  At  what  epoch  will 
you  stop  in  fixing  the  character  of  the  person  enti- 
tled ?  At  the  seizure  ?  the  prosecution  ?  or  the  ren- 
dition of  the  judgment?  At  neither;  for  the  word 
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1816.      ^  reawered^  is  the  emphatic  expressioi^  and  it  is  reco- 
^*'^'^^*^^  vered  when  adjudged  and  received.      Every  otber 
▼•         construction  is  arbitrary  and  fictitious.     The  nrea- 
coipr.      dent^s  power  or|!>ardoning  is  a  conclusrye  argumeot; 
if  the  right  vested,  it  could  not  be  thereby  devested. 
The  provision,  as  to  officers  wishing  to  become  wit- 
nesses, signifies  nothing.     They  have   an   interest; 
not  a  vested  and  absolute  interest,  but  contingent 
upon  the  recovery,  and  if  they  think  (it  to  sacnfioe 
it,  they  may  be  witnesses.     The  collector  did  not 
Ih     in  his  deputy;  the  law  merely  casts  the  responsi- 
bility upon  his  estate  as  to  the  acts  of  the  deputy. 

Story,  J.,  delivered  the  opinion  of  the  courf,  and, 
$f)er  stating  the  facts,  proceeded  as  follows : 

As  the  United  States  have  not  asserted  any  claim, 
the  first  question  for  the  decision  of  the  court  iSf 
whether  the  present  collector  and  surveyor,  the  ac- 
tual incumbents  in  office,  or  the  representatives  of 
the  late  collector  and  surveyor,  in  right  of  their  tes- 
tator and  intestate,  are  entitled  to  the  moiety  of  the 
money  received  in  satisfaction  of  the  judgment  above 
stated,  and  now  in  the  custody  of  the  circuit  court 

By  the  f^xpress  provisions  of  law,  all  penalties  and 
forfeitures  ^ccruing  under  the  embargo  acts,  with  a 
few  exceptioos,  not  applicable  to  this  case,  are  to  te 
distributed  and  accounted  for  in  the  manner  prescri' 
bed  by  the  collection  law  of  the  2d  of  Maidii 
J799,  ch.  122.  To  this  latter  act,  therefore,  the  a^ 
gumf'nts  of  counsel  have  been  chiefly  directed ;  and 
ppon  the  true  construction  of  the  89tli  section  of  the 
llpt)  the  decision  of  this  cause  must  principally  reiL 
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The  89th  section  enjoins  the  collector,  within  whose  leie. 
district  a  seizure  shall  be  made,  or  forfeiture  incurred, 
to  cause  suits  for  the  same  to  be  commenced  witliout 
delay,  and  prosecuted  to  effect ;  and  authorizes  him 
to  receive  from  the  court,  within  which  a  trial  is  had, 
or  from  the  proper  officer  thereof,  the  sums  so  re* 
ceived,  after  deducting  the  proper  charges,  and  on 
receipt  thereof  requires  him  to  paj  and  distribute  the 
same  without  delay,  according  to  law,  and  to  trans- 
mit, quarter-yearly  to  the  treasury  an  account  of  all 
the  moneys  received  by  him  for  fines,  penalties,  and 
forfeitures,  during  such  quarter.  ^  The  Olst  section 
declares  that  all  fines,  penalties,  and  forfeitures,  re- 
covered by  virtue  of  the  act,  and  not  otherwise  ap- 
propriated, shall,  after  deducting  all  proper  costs 
and  charges,  be  disposed  as  follows,  viz.,  ^^one 
moiety  shall  be  for  the  use  of  the  United  States,  and 
be  paid  into  the  treasury  thereof,  by  the  collector 
receiving  the  same ;  the  other  moiety  shall  be  divided 
between,  and  paid  in  equal  proportions  to,  the  col- 
lector and  naval  officer  of  the  district,  and  surveyor 
of  the  port,  wherein  the  same  shall  have  been  in- 
curred, or  to  such  of  the  said  officers  as  there  may 
be  within  the  same  district ;  and  in  districts  where 
only  one  of  the  aforesaid  officers  shall  have  been  es- 
tablished, the  said  moiety  shall  be  given  to  such  offi- 
cer/^ Then  follow  provisions  referring  to  the  dis- 
tribution  in  cases  where  the  recovery  has  been  had 
in  pursuance  of  information  given  by  any  informer, 
or  by  any  officer  of  a  revenue  cutter. 
,  It  is  argued  on  behalf  of  the  present  collector  and 
inifveydr,  that  upon  the  true  constructira  of  these 
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1816  clauses  no  title  to  a  distributive  share  of  peoalties 
and  forfeitures  vests  until  the  money  has  been  actu- 
ally received  by  the  collector  from  the  officer  of  the 
court ;  and  that  upon  such  receipt  it  vests  in  the 
^proper  officers  of  the  customs  who  are  then  in  office; 
And  in  support  of  this  argument  it  is  further  asserted 
that  until  this  epoch  the  claim  is  a  mere  expectancy 
and  not  a  right,  the  interest  being  in  abeyance,  un- 
certain,  and  contingent.  An  attempt  has  been  made 
to  press  the  language  of  the  act  into  the  service  of 
this  argument  But  it  certainly  will  not  support  it : 
the  language  of  the  act,  in  its  tnost  obvious  import, 
does  not  seem  to  have  contemplated  any  charge  in 
thc^fficers  of  the  customs  between  the  time  of  the 
accruing  and  the  receipt  of  the  pei^alty  or  forfeiture. 
It  seems  principally  to  have  been  adapted  to  cases 
of  the  most  ordinary  occurrence,  and  it  is  only  by  an 
equitable  construction  that  it  can,  in  aid  of  the  legis- 
lative intention,  be  brought  to  reach  the  present 
case.  The  act  must  receive  the  same  construction 
in  relation  to  forfeitures  in  rem^  as  in  relation  to  per- 
sonal penalties.  Both  are  distributable  in  the  same 
manner,  and  subject  to  the  same  rules.  The  cafie, 
therefore,  will  be  first  considered,  in  reference  to 
forfeitures  in  rem. 

Whenever  a  forfeiture  in  rem  accrues,  it  is  by  the 
act  made  the  duty  of  the  collector  to  seize  the  thingi 
and  to  prosecute  a  suit  therefor,  to  final  judgment 
The  law  contemplates  that  he  may  seize,  upon  pro- 
bable cause  of  seizure,  not  simply  in  cases  of  person* 
al  knowledge,  but  upon  the  information  of  others. 
He  seizes,  however,  at  his  peril,  and  if  the  act  be  not 
justifiable,  he  is  subject  to  a  personal  respoDiibffitj 
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tor  all  damages.  He  is  placed,  therefore,  in  a  situa-  1816. 
tion  in  which  he  is  bound  to  act,  and  yet  is  not  pro-  ^^^^^""^^ 
tected  against  the  legal  consequences  of  his  acts.  It  y. 
is  unquestionably  with  a  view  to  stimulate  his  vigi-  ^^^^^" 
lance,  and  -  reward  his  exertions,  that  the  law  has 
given  him  a  share  of  the  forfeitures  recovered  by  hiB 
enterprise  and  activity.  And  yet  it  would  follow 
upon  the  argument  which  has  been  stated,  that  the 
collector  who  seizes  might  be'  liable  to  all  the  re- 
sponsibility of  the  act,  in  case  of  a  failure,  without 
receiving  any  of  the  fruits  of  his  toil,  if  crowned  with 
success.  Tliis  certainly  would  seem  to  be  against 
the  policy  of  the  legislature,  as  well  as  against  the 
plainest  rules  of  equity.  It  is  a  maxim  of  natural 
justice,  qui  seniii  commodum  sentire  debet  et  onus  ;  and 
the  words  of  a  statute  ought  to  be  very  clear  that 
should  lead  to  a  different  determination.  But  the 
case  is  not  left  to  the  result  of  general  reasoning 
upon  the  intent  and  policy  of  the  legislature.  It  is 
not  true,  that  the  right  of  a  seizing  officer  to  a  dis- 
tributive share  is  a  mere  expectancy.  By  the  com- 
mon law  a  party  entitled  to  a  share  of  a  thing  for- 
feited, acquires  by  the  seizure  an  inchoate  right, 
which  is  consummated  by  a  decree  of  condemnation, 
and  when  so  consummated,  it  relates  back  to  the  time 
of  the  seizure.  This  principle  is  familiarly  applied 
to  many  cases  of  forfeitures  to  the  crown ;  and  even 
in  respect  to  private  persons  entitled  to  forfeitures, 
the  interest  which  is  acquired  by  seizure  has  been 
deemed  a  sufficient  title  to  sustain  an  action  of  de- 
tinue for  the  property.  And  it  is  very  clear  that  the 
legislature  steadily  kept  in  view  this  principle  of  the 
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1816.      common  law ;  for  the  act  haa  expressly  prorided  that 
any  officer  entitled  to  a  part  of  the  torfeiture  may  be  a 
witness  at  the  trial ;  and,  iu  such  a  case,  he  shall  lose 
his  share  in  the  forfeiture.  The  law,  therefore,  deeoi 
him  a  party  havbg  a  real  substantial  interest  in  the 
cause,  and  not  a  mere  expectancy*— ^^^a  fleeting  hope 
that  only  keeps  its  promise  to  the  ear,  but  breaks  it 
to  the  sense.'^    It  is  true,  that  the  act  in  niaking  dia* 
tribution  of  forfeitures  speaks  of  the  parties  entitled 
to    them  by  the  description  of  their    office;   hA 
it  cannot,  with  any  colour  of  reason,  be  argued 
that  this  designation  of  office  meant  to  exclude  t 
designatio  personce.      On  the  contrary,  it  is  most 
manifest  that  the  act  meant  to  point  out  thepersom 
entitled  by  a  description  of  his  office.     The  question 
then  recurs,  who  is  the  person  meant  under  this  de- 
scription of  office  ?  Is  it  the  person  who  happens  to 
be  in  office  when  the  forfeiture  is  received?  Or  the 
person  who  was  in  office  when  the  seizure  was  made, 
and  who  thereby  acquires  an  inchoate   right,  which 
the   subsequent  judgment  ascertained    and    fixed? 
The  words  may  be  hterally  applied  indiffisrently  to 
either;  but  in  point  of  law,  they  can  be  properly  ap- 
plied only  to  him  who  has,  under  the  same  descrip- 
tion of  office,  already  acquired  a  vested  title,  incho> 
ate,  or  consummate,  in  the  forfeiture.  This  construc- 
tion is  fortified  by  a  recurrence  to  other  provisions  in 
the  91st  section  of  the  act.     It  is,  in  the  first  place, 
provided  that,  in  all  cases  of  forfeitures,  recovered  m 
pursuance  of  information   given  to  such  collector^ 
(pointing  to  the  collector  entitled   to  a  distributive 
share,)  a  moiety  of  the  moiety  shall  be  given  to  the 
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inforiner.     The  grammatical  connexion  of  the  words,   •  1816. 
as  well  as  the  obvious  exposition  of  the  clause,  sup-  '''^^''^'^^^ 
poses  that  the  collector  who  receives  the  informa-         ^' 
tion,  and  commences  the  suit,  is  the  person  entitled      <mtm 
to  the  distributive  share  of  the  forfeiture.     In  the 
next  place  it  is  provided,  that  when  the  forfeitures 
are  recovered,  in  consequence  of  any  information 
given  by  any  officer  of  the  revenue  cutter,  one  tnoie- 
ty  thereof  shall  be  distributed  among  the  officers  of 
such  cutter.     Can  there  be  a  doubt  that  the  persons 
who  were  officers  at  the  time  of  the  information,  and 
not  those  who  were  officers  at  the  time  of  the  receipt 
of  the  forfeitures,   are  the  parties  entitled  to  this 
moiety?  Yet  the  same  reasoning  applies  here,  with 
equal  force,  as  in  the  case  of  the  collector.     So  by 
the  embargo  act  cf  the  9th  January,  1809,  ch.  72. 
s.  12.,  forfeitures  recovered,  in  consequence  of  any 
seizure  jnade  by  the  commander  of  any  public  armed 
vessel  of  the  United  States,  are  to  be  distributed  ac- 
cording to  the  rules  of  the  navy  prize  act  of  the  22d 
April,  1 800,  ch.  33. ;    and  it  is  clear,  beyond  all 
doubt,  that  the  parties  so  entitled,  are  the  officers 
and  crew  at  the  time  of  the  seizure.     The  analogous 
rule,  in  cases  of  captures,  ^tircAc/K,  is  here  expressly 
alluded  to*,  and  adopted  by  the  legislature,  and  that 
rule  stands  on  the  same  general  foundation  with  that 
of  the  common  law.     The  right  of  captors  to  prizes 
is  but  an  inchoate  right,  and,  until  a  condemnation, 
no  absolute  title  attaches.     But  when  condemnation 
has  passed  upon  the  property,  it  relsftes  back  to  the 
capture,  and  although  the  parties  have  died  in  the 
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1816.      intermediate  time,  the  title  vests  inprcprio  vigtn^  k 

^■^^^^^^  their  representatives. 

r.  Much  stress  has  been  laid  upon  the  clauses  in  the 

^'^^'JS]!^^  89th  and  91st  sections  of  the  collection  law  of  the 
2d  March,  1799,  which  authorize  the  collector  to 
receive  from  the  proper  officer  of  the  court  the  mo- 
neys recovered  in  suits  for  penalties  and  forfeitures, 
and  which  require  him  to  pay  and  distribute  the 
same,  according  to  law,  among  the  officers  o(  the 
customs,  and  other  parties  entitled  thereto.  Bot 
these  provisions  are  merely  directory  to  the  collec- 
tor, and  do  not  vest  in  him  any  personal  right  to  the 
money  received,  which  he  did  not  before  possess; 
much  less  do  they  authorize  the  supposition  that, 
until  the  receipt,  no  title  vested  in  aoj  persoa.  It 
might,  with  as  much  force  and  propriety,  be  urged, 
that,  until  the  same  epoch,  no  right  to  the  other 
moiety  vested  In  the  United  States  j  for  the  statute  is 
equally  mandatory  and  precise  in  this  case  as  in  the 
other.  It  would,  however,  be  quite  impossible  to 
contend,  upon  any  legal  principles,  that  the  title  of 
the  United  States  was  not,  to  all  intents  and  purpo- 
ses, consummated  by  the  judgment 

The  same  reasoning  which  has  been  used  in  re- 
spect to  forfeitures  in  rem^  applies  to  personal  penal- 
ties ;  and  it  is  unnecessary  to  repeat  it.  The  court 
are  clearly  of  opinion,  that  the  right  of  the  collector 
to  forfeitures  in  rem  attaches  on  seizure,  and  to  pe^ 
sonal  penalties  on  suits  brought,  and  in  each  case  it 
is  ascertained  and  consummated  by  the  judgment; 
and  it  is  wholly  immaterial  whether  the  collector  die 
before  or  after  the  judgment.    And  they  are  furdier 
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•f  opinion,  that  the  case  of  the  surveyor  is  not^  in  1816. 
this  respect,  distinguishable,  in  any  manner,  from  j^^^ 
that  of  the  collector.     They  are,  therefore,  of  opi-  ^,     ^' 

•  ohflfB  8  C3M* 

nion,  that  the  representatives  of  the  deceased  coUec-      cntor. 
tor  and  surveyor,  and  not  the  present  incumbents  ia 
office,  are  entitled  to  the  distributive  shares  of  the 
moiety  of  the  money  now  in  the  registry  of  the  cir- 
cuit court. 

The  next  question  is  as  to  the  proportions  in 
which  this  moiety  is  to  be  divided  between  the  re- 
presentatives of  the  collector  and  surveyor.  What- 
ever may  have  been  the  practice  in  the  district  of 
Petersburg,  the  words  of  the  act  admit  of  no  reason- 
able doubt  The  moiety  is  to  be  divided  in  equal 
proportions  between  the  collector,  naval  officer,  and 
surveyor,  or  between  such  of  the  said  officers  as 
there  may  be  in  the  district.  There  was  no  naval 
officer  in  the  district  of  Petersburg,  and,  conse^ 
quently,  the  division  must  be,  in  equal  proportions, 
between  the  collector  and  surveyor. 

It  is  the  unanimous  opinion  of  this  court,  that  it 
be  certified  to  the  circuit  court,  that  it  is  the  opinion 
of  this  court, 

Ist.  In  the  case  of  the  United  States  against  Jo- 
seph Jones  and  others,  that  the  moiety  of  the  mo- 
ney now  remaining  in  the  custody  of  the  circuit  court, 
in  the  proceedings  in  the  case  of  the  United  States, 
appellants,  against  Joseph  Jones  and  others,  men- 
tioned, should  be  paid  to  the  said  Joseph  Jones,  col- 
lector qf  the  district  of  Petersburg,  to  be,  by  him, 
divided  in  equal  proportions  between  Thomas  Shore^ 
as  he  is  executor  of  the  last  will  and  testament  of 
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John  Shore,  deceased,  and  Reuben  M.  Gillian,  as  he 
is  administrator  of  the  goods  and  effects  of  Andrew 
Tarbone,  deceased. 

2d.  In  the  case  of  Thomas  Shore  aqd  another 
against  Joseph  Jones  and  others,  that  the  repre- 
sentative  of  the  late  surveyor,  in  right  of  his  intestate, 
was  entitled  to  receive  one  moiety  of  that  portion  of 
the  penalty  in  the  proceedings  mentioned,  which  is 
by  law  to  be  distributed  among  the  several  revenue 
officei*s  of  the  district  wherein  the  penalty  was 
incurred. 


'«-^ 


(LOCAL  LAW.) 


Patton^s  Lessee  v.  Easton. 


Under  the  act  of  the  legislalare  of  Tennessee,  passed  in  1797,  to  ex- 
plain an  act  of  the  legislature  of  North  Carolina,  of  171S,  a  posses- 
sion of  seven  years  is  a  bar  only  when  held  under  a  grants  or  a  deed 
founded  on  a  grant. 

The  act  of  assembly  irestingf  lands  in  the  trustees  ctf  the  town  of  Nash- 
ville, is  a  g'rant  of  those  lands,  and  when  the  defendant  showed  no 
title  under  the  trustees,  nor  under  any  other  g^nt,  his  possession 
of  seven  years  was  held  insufficient  to  protect  his  title,  or  bar  that 
of  the  plaintiff  under  a  oenveyance  from  the  tmsteet. 


Error  to  the  circuit  court  for  the  district  of  West 
Tennessee.  This  was  an  ejectment  for  on%  moietj 
ef  a  lot  of  land  lying  in  Nashville.  The  cause  was 
argued  at  February  term,  1815,  by  Ihn^Arui  and 
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Janes^  for  the  plaintiff  in  error,  and  by  P.  B.  Key  and      I8I6. 
Swann^  for  the  defendant^  and  was  continued  for  ad-    ^•^^^'"^^ 
visement  to  the  present  term.  Lenee 

EmIioo 

Marsh>ill,  CL  J.^  delivered  the  opinion  of  the  ifaich  siit 
court 

The  legislature  of  North  Carolina,  while  Tennes- 
see was  a  part  of  that  state,  passed  an  act  establish- 
ing the  town  of  Nashville,  and  vesting  200  acres  of 
land  in  trustees,  to  be  laid  off  in  lots,  and  sold,  and 
conveyed  in  the  manner  prescribed  bj  the  act     On 
the  1st  of  July,  1784,  subsequent  to  the  passage  of 
^  the  act  establishing  the  town,  the  trustees  executed 
a  deed  regularly  conveying  the  lot,  for  a  moiety  of 
which  this  suit  was  brought  to  Abednigo  Lewellin. 
On  the  1st  of  April,  1810,  Shadrack  LeweUin,  heir 
at  law  of  Abednigo,  who  had  then  attained  his  full 
age  of  twenty-one  years,  for  seven  years  and  upwards, 
executed  a  deed  conveying  the  land  in  controversy  to 
Francis  May ;  after  which,  and  previous  to  the  insti- 
tution of  this  suit,  Francis  May  conveyed  the  same     ^ 
land  to  the  lessor  of  the  plaintiff.     The  defendant 
produced  a  deed  dated  the  2d  of  February,  1793, 
executed  by  a  certain  Josiah  Love,  and  purporting 
to  convey  the   land  in  controversy  to  William  T. 
Lewis.     It  appeared  in  evidence  that  Lewis  had 
purchased  the  land  fairly,  and  paid  a  valuable  con- 
sideration for  it,  and  that  at  the  time  no  person  was 
in  possession  of  it     Immediately  after  this  convey- 
ance, Lewis  entered  into,  and  took  full  possession  of, 
the  premises,  made  valuable  improvements  thereon, 
and  continued  so  possessed  until  the  14thof  Februa 
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1816.  179  1810,  when  he  sold  and  conveyed  the  same  to 
William  Easton,  the  defendant,  who  entered  into  and 
took  possession,  and  continued  peaceablj  possessed 
thereof,  until  the  12th  of  November,  1810,  when  this 
suit  was  instituted.  Upon  this  testimony,  the  de- 
fendant's counsel  moved  the  court  to  instruct  the 
jury  that  the  defendant  was  protected  in  his  pos- 
session of  the  premises  by  the  laws  of  the  land, 
and  that  by  virtue  of  the  said  laws  the  plaintiff 
was  barred  from  recovering  the  said  parcel  of 
ground  and  premises.  On  this  question  the  judges 
werb  divided  in  opinion,  which  question  and  divisioD 
have  been  certified  to  this  court  as  prescribed  by 
law. 

The  evidence  is  not  so  stated  on  the  record  as  to 
present  any  point  for  the  consideration  of  this  court, 
other  than  the  question  whether  a  possession  of  seven 
years  is,  in  this  case,  a  bar  to  the  plaintiflTs  action. 
This  question  depends  on  the  construction  of  an  act 
of  the  legislature  of  Tennessee,  passed  in  the  year 
1797,  to  explain  an  act  of  the  legislature  of  North 
Carolina,  passed  in  the  year  1715. 

The  act  of  1715,  after  affirming,  in  the  first  and 
second  sections,  certain  irregular  deeds,  previously 
made,  under  which  possession  had  been  held  for  se- 
vcn  years,  enacts,  in  the  third  section,  **  that  no 
person,  or  persons,  or  their  heirs,  which  hereafter 
shall  have  any  right,  or  title,  to  any  lands,  tene- 
ments, or  hereditaments,  shall  thereunto  enter  or 
make  claim,  but  within  seven  years  after  his,  her,  or 
their  right  or  title  shall  descend  or  accrue ;  and  in 
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default  thereof  such  person  or  persons  so  Aot  enter-      leia. 
ing  or  making  default  shall  be  utterly  excluded  and    ^^^^^^^ 
disabled  from  any  entry  or  claim  thereafter  to  be      Lessee 
made.''      The   fourth   section  contains    the  usual     Bmuw. 
sayings  in  favour  of  infants,  &c.,  who  are  authorized 
within  three  years  after  their  disabilities  shall  cease 
^'  to  commence  his  or  her  suit,  or  make  his  or  her 
entry."     Persons  beyond  sea  are  allowed  eight  years 
after  their  return ;   ^^  but  that  all  possessions  held 
without  suing  such  claim  as  aforesaid,  shall  be  a  per- 
petual bar  against  all  and  all  manner  of  persons 
whatever,  that  the  expectation  of  heirs  may  not,  in 
a  sliort  time,  leave  much  land  unpossessed,  and  titles 
so  perplexed  that  no  man  will  know  from  whom  to 
take  or  buy  land." 

The  judges  and  lawyers  of  the  state  of  Nortjh 
Carolina  have  been  much  divided  on  the  construc- 
tion of  this  act ;  some  maintaining  that,  like  other 
acts  of  limitation,  it  protects  mere  naked  possession ; 
others,  that  the  first  and  second  sections  (which  are 
retrospective)  have  such  an  influence  on  the  third 
and  fourth,  (which  are  prospective,)  as  to  limit  their 
operation  to  a  possession  acquired  and  held  by  colour 
of  title.  This  court  is  relieved  from  an  investiga- 
tion of  these  doubts  by  a  case  decided  in  the  supreme 
court  of  North  Carolina,  ioNwhich  it  was  finally  de- 
termined that  the  act  of  1715,  afforded  protection  to 
those  only  who  held  by  colour  of  title.  This  contest 
was  maintained  as  strenuously  in  Tennessee  aAer  its 
separation  from  North  Carolina  as  in  the  present 
state.  Anterior  to  the  decision  of  the  supreme 
court  of  North  Carolina,  which  has  been  mentioned, 
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161S.      the  legislature  passed  an  act  to  settle  ^  the  true  cod- 
Pfttton*!     "t^c*'^^  ^f  ^^  existing  laws  respecting  seren  jears^ 
possession,''  in  which  it  is  enacted,  '^  that  in  all  cases 
wherever  any  person,  or  persons,  shall  have  had 
seven  years'  peaceable  possession  of  any  land,  by  vir» 
hie  of  a  grants  or  deed  of  conveyance  founded  upon  a 
grants  and  no  legal  claim  by  suit  in  law,  by  such,  set 
up  to  said  land,  within  the  above  term,  that  then, 
and  in  that  case,  the  person,  or  persons,  so  holding 
possession  as  aforesaid,  shall  be  entitled  to  hold  pos* 
session  in  preference  to  all   other  claimants,  such 
quantity  of  land  as  shall  be  specified  in  his,  her,  o)r 
their,  said  grant,  or  deed  of  conveyance,  founded  on 
a  grant  as  aforesaid."     The  act  then  proceeds  to 
bar  the  claim  of  those  who  shall  neglect,  for  (he 
term  of  seven  years,  to  avail  themselves  of  any  tiAe 
they  may  have.     As  not  unfrequently  happens,  this 
explanatory    law    generated    as   many    doubts    as 
the  law  it  was  intended  to  explain.     On  the  one 
part  it  was  contended,  that  being  designed  for  the 
sole  purpose  of  removing  all  uncertainty  respecting 
the  construction  of  the  act  of  1715,  its  proTisions 
ought  to  be  limited  to  its  avowed  object,  and  a  doubt 
had  never  existed  whether  it  was  necessary  for  a 
person  in  possession  to  show  more  than  a  colour  of 
title,  a  deed  acquired  ini(|ood  faith,  in  order  to  pro- 
tect himself  under   that  act ;    so,   nothing    farther 
ought  to  be  required  in  oixJer  to  enable  him  to  avail 
himself  of  the  act  of  1797.     That  if  it  should  be 
necessary  to  trace  a  title  up  to  a  gi*ant,  the  act  of 
1797,  instead  of  quieting  possession,  would,  in  pro- 
cess of  time,  strip  a  very  long  possession  of  that  pro- 
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tecting  quality  which  the  policy  of  allotlier  coun-  1816. 
tries  bestowed  upon  it ;  that  the  act  of  1797,  was  ''f'^'^^^ 
obviously  drawn  with' so  much  carelessness  as,  in  Lessee 
fiome  of  its  parts,  tcr  escliide  the  possibility  of  a  lite*  sutoo. 
ral  construction ;  and,,  for  this  reason,  a  more  liberal 
construction  would  be  admissible  in  order  to  e£kct  its 
intent  .  It  was,  therefore,  insisted  not  to  be  neces* 
sary  for  the  defendant,  holding  possession  under  a 
banajfide  conyeyance  of  lands  which  had  been  actu* 
ally  granted,  to  deduce  his  title  from  the  grant ;  but 
that  it  was  sufficient  to  show  that  the  land  had  been' 
granted,  and  that  he  held  a  peaceable  possession  of 
seven  years  under  a  deed.  On  the  other  part  it  was 
contended,  that,  on  this  point,  there  is  no  ambiguity 
in  the  words  of  the  act:  '  The  seven  years^  posses- 
sion, to  be  available,  must  be  ^  by  virtue  of  a  grants 
or  of  a  deed  founded  on  a  grant.''  It  is  as  essential 
that  the  deed  should  be  founded  on  a  grant,  as  that  a 
deed  should  exist  A  possession  of  seven  years  does 
no  more  in  the  one  case  than  in  the  other  bar  a  legal 
title.  The  words  of  the  act  being  perfectly  clear ; 
they  must  be  understood  In  their  natural  sense. 
When  confined  to  different  deeds,  founded  on  the 
same  patent,  or  to  deeds  founded  on  ^ifierent  patents, 
for  the  same  land,  although  some  cases  of  fair  pos* 
session  may  be  excluded  from  their  operation,  yet 
they  will  apply  to  the  great  mass  of  cases  arising  in 
the  country. 

This  question,  too,  has,  at  length,  been  decided  in 
the  supreme  court  of  the  state.  Subsequent  to  the 
division  of  opinion  on  this  question,  in  the  circuit 
court,  two  cases  have  been  decided  in  the  supreme 
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1616.  court  for  the  state  of  Tennessee,  whidi  have  settled 
^""^1^^^^^  the  construction  of  the  act  of  1797.  It  has  been  de- 
Mflnim  cided,  that  a  possession  of  seven  years  ia  a  bar  onl? 
iUMd.  when  held  ^  under  a  grant^  or  a  deed  founded  on  a 
grant''  The  deed  must  be  connected  with  the 
grant  This  court  concurs  in  that  opinioiu  A  deed 
cannot  be  ^  founded  on  a  grant''  which  ghr^  a  title 
not  derived  in  law  or  equity  from  that  grant ;  and  the 
Y90tA&  founded  on  a  grani^  are  too  important  to  be 
discarded.  The  act  of  assemblj  vestii^  lands  in 
the  trustees  of  the  town  of  Nashyille,  is  a  grant  ci 
those  lands,  and  as  the  defendant  shows  no  tide  mn 
der  the  trustees,  nor  under  anj  other  grant,  his  pos- 
session of  seven  years  cannot  protect  his  titie,  nor 
bar  that  o(  the  plaintiff.  And  this  is  to  be  oertiBed 
to  the  circuit  com*t  for  the  district  of  West  Tennea* 
8ee« 

Certificate  for  the  plaintiiT. 


(LOCAL  LAW.) 

Ross  AND  Morrison  v.  Reed^ 

Where  the  plaintiff  in  ejectment  claimed  title  to  lands  in  tiie  state  d 
Tennessee,  under  a  gprant  from  said  state,  dated  the  SStfa  of  A|ril» 
1 809»  founded  on  an  entry  made  in  the  entry  taker's  office,  of  Wsdi- 
JDgrton  county,  dated  the  2d  of  January,  1779,  in  the  nanle  of  J- 
McDowell,  on  which  a  warrant  issued  on  the  irth  of  May,  1771,  to 
the  plaintiff,  as  the  assignee  of  J.  McDowell,  and  the  defodtfti 
claimed  under  a  grant  from  the  state  of  North  Carolina,  dated  tbe 
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9fth  of  Angiut,  1787,  it  was  detennined  that  the  prior  eniiry  miglit        1816.    ' 
be  attached  to  a  jamar  grant  wo  as  tooverreach  an  elder  grant,  and    s^rv^^ 
that  a  snrvej  having  been  made,  and  a  grant  iitued  upon  M'Dow-     j^g^g^  i^^ 
ell^t  entry,  in  the  name  of  the  plaintiff,  calliog  him  aitigneee  of     Morriibn 
McDowell  W9Mftrimafi€ie  eridence  that  the  entiy  was  the  plaintiff  *8       vZIa 
property ;  and  that  a  warrant  is  sufficiently  certain  to  be  sustained 
if  the  objecte  called  far  are  identified  by  the  testimony,  or  unless 
the  calle  would  equally  well  suit  more  than  one  place. 

Error  to  the  circuit  court  for  the  district  of  East 
Tennessee. 

The  defendant  in  error;  who  was  plaintiff  in  the 
court  belowy  claimed  title  under  a  grant  from  the 
state  of  Tennessee,  bearing  date  the  26th  daj  of 
April,  1809,  founded  on  an  entry  made  in  the  entry 
taker's  office  of  Washington  county,  No.  975,  dated 
on  the  2d  day  of  January,  1779,  in  the  name  of  John 
McDowell,  for  500  acres  of  land,  on  which  a  warrant 
issued  on  the  17th  day  of  May,  1779.  The  defend* 
ants  in  the  court  below,  now  plaintiffs  in  error,  claim 
under  a  grant  from  the  state  of  North  Carolina  to 
John  Henderson,  dated  the  9th  of  August,  1787,  and 
a  deed  of  conyeyance  from  John  Henderson  to  the 
defendant,  Ross,  duly  executed  and  registered* 
Morrison  held  as  tenant  under  Ross. 

At  the  trial  of  the  cause,  a  bill  of  exceptions  was 
taken  by  the  defendants,  in  which  was  stated  a  trans- 
cript taken  from  the  book  procured  from  the  office 
of  the  secretary  of  state  of  the  United  States,  which 
contains  reports  of  the  lands  entered  in  Sullivan  and 
Washington  counties ;  also  a  copy  of  the  warrant 
issued  to  John  McDowell  for  500  acres  of  land,  both 
of  which  are  certified  by  the  clerk  to  the  commis- 
sioner of  East  Tennessee.    Also  the  grants  under 
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1816.  which  each  party  claims,  the  deed  of  comreymce 
Ko^^Q^  from  Henderson  to  Ross,  together  with  the  vka 
M«™»  ^ce  testimony  of  the  witnesses  produced.  It  then 
Bead,  proceeds  to  state  ^^  that  the  defendants  contended, 
Ist,  That  haying  the  eldest  grant,  the  plaintiff  could 
not  recover,  unless  he  had  shown  a  prior  entry,  which 
ihe  law  would  consider  special  for  the  place  now 
claimed,  and  produced  satisfactory  evidence  that  the 
right  was  vested  in  him.  That  as  no  proof  had 
been  given  that  Reed  had  ever  purchased  or  paid 
any  consideration  for  M^Dowell^s  entry,  he  could  not, 
in  virtue  of  that  entry,  entitle  himself  to  a  verdict 
That  the  mere  statement  in  the  survey  and  grant 
that  Reed  was  assignee  of  McDowell,  was  no  evi- 
dence whatever  of  that  fact.  2d.  That  if  such 
proof  had  been  given,  still  he  could  not  Teoover, 
because  the  proof  shows  that  the  objects  called  for 
in  the  enti^  existed  at  two  places,  some  distance 
from  each  other ;  and,  therefore,  the  entry  was  am- 
biguous and  doubtful.  But  the  court  charged  and 
instructed  the  jury  that  the  circumstance  of  a  survey 
having  been  made,  and  a  grant  issued  upon  M^Dow- 
ell^s  entry,  in  the  name  of  Reed,  calling  him  assignee 
of  McDowell,  was  prima  facte  evidence  that  the  entry 
was  the  property  of  Reed.  And  that  it  was  true  if 
the  calls  in  an  entry  would  equally  well  suit  more 
than  one  place,  it  would  not  be  considered  special 
(or  either  place ;  but  it  was  for  the  jury  to  determioet 
from  tlie  evidence,  whether  the  place  spoken  of  on 
the  south  side  of  Holston  would  as  well  suit  the  calls 
of  the  entry  as  the  one  on  the  north  side ;  and  that, 
0]icept  for  James  King^s  testimony,  he  had  hardly 
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ever  heard  an  entry  better  established  than  the  one     isia. 

now  under  consideration.^  v^n^^ 

There  was  a  verdict  and  judgment  in  favour  of  the  Momno 
plaintiff,  and  the  cause  vras  brought  up  to  this  court     ^JJ^ 
by  writ  of  error. 

T0DD9  J*9  delivered  the  opmion  of  the  court  BIiioli  tiit 

It  is  now  objected  by  the  pkuntiffs  in  error,  that 
the  transcript  first  mentioned  contams  nothing  but  a 
naked  designation  of  number,  date,  person's  name^ 
and  number  of  acres,  but  no  description  of  the  land 
whatever^  not  even  specifying  the  county  where 
situate. 

To  this  objection  it  may  be  answered,  that  it  is  a 
fact,  which  will  appear  from  the  reports  of  cases  de- 
cided in  the  courtb  uf  TenneBsee,  that  the  books  con- 
taining entries  for  land  in  the  counties  of  Sullivan 
and  Washington  have  been  lost  or  destroyed.  It  is 
also  a  fact  that  the  original  of  die  transcript  under 
consideration  was  directed,  by  a  statute  of  Tennes- 
see, to  be  procured  and  deposited  in  the  commis- 
sioner's office ;  and  copies  therefrom,  certified  by  the 
clerk,  are  declared  to  be  evidence  in  the  courts  of  that 
state ;  but  a  conclusive  answer  is  furnished  by  an 
examination  of  the  bill  of  exceptions :  it  was  not  ob- 
jected to  in  the  court  below. 

The  same  answers  may  also  be  given  to  the  objec- 
tion taken  to  the  copy  of  the  warrant. 

Under  the  laws  of  North  Carolina  for  appropria- 
ting the  vacant  lands,  an  entry  is  made  with  the  entry 
taker  before  a  warrant  issues :  the  virarrant.describes 
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ltie«  Ae  land  specified  id  the  eotrjr:  the  specbl  or  kxa- 
^f^^*^  tire  calk  for  appropriation  of  the  land  can  be  aeeo 
and  examined  as  weU  from  a  vie  w  of  the  warrant  as 
from  the  eDtrjr.  In  consequence  of  Tarious  frandi 
respecting  warrantSf  thej  were  by  law  to  be  submit- 
ted  to  a  board  of  commissioners^  and  if  decided  to 
be  vaUd,  the  original  was  deposited  with  the  com- 
missioner,  and  copies^  certified  by  the  i^lerk^  were  to 
be  received  in  evidence*  The  copy  of  the  wairanti 
in  this  case,  corresponds  with  these  regulations,  and 
was  properly  receivcui^  nor  was  it  objected  to  in  the 
court  below. 

The  practice  in  the  courts  of  Tennessee,  of  attach- 
ing a  prior  entry  to  a  junior  grant,  io  ov&rreach  an 
elder  grant  in  an  action  of  ejectment,  was  brought 
into  the  view  of,  and  recognised  by,  ibis  court,  mthe 
case  of  Polk  v.  Hill  et  aL ;  it  is,  therefore,  not  now 
to  be  departed  from. 

The  location  in,  this  case,  up<m  the  face  of  the 
warrant,  appears  to  be  sufficiently  certain  to  be 
sustained,  if  the  objects  called  for  are  identified  by 
the  testimony,  or  unless  the  calls  would  equally 
well  suit  more  than  one  place.  These  were  ques- 
tions properly  submitted  to  the  jury;  there  was, 
therefore,  no  error  in  the  charge  and  instructioo 
given  on  this  point  Nor  was  there  error  in  the  re- 
sidue of  the  instruction.  It  is  a  general  principle  to 
presume  that  public  officers  act  correctly  until  the 
contrary  be  shown.  It  must,  therefore,  be  presuooed 
that  the  officer,  when  he  surveyed  M^DowelPs  entiji 
in  Reed's  name,  had  sufficient  evidence  produced  to 
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satisfy  him  that  Reed  was  the  owner  of  it,  and  this      1^16. 

presumption  is  increased  by  the  act  of  another  officer  ^"^^^^^ 

in  issuing  the  grant ;  these  circumstances  furnished  MorraoB 
prima  facie  eridence,  at  least,  that  he  was  the  ownen      lUed. 

Judgment  affirmed. 
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NOTE  I. 

Exiractfiom  Ihepre/bce  to  BibVs  Reports  if  eases  in  (be  Court  t^ 

Appeals  of  Kentucky. 

^  Th£  rules  of  landed  property  in  Kentucky  are,  in  an  emi- 
nent degree,  the  creatures  of  the  court—- a  species  of  judicial 
le^lation.    The  disputes  between  claimants  und6r  the  lawi 
of  Virginia  have  grown,  principally^  out  of  two  requisitions  in 
the  statute  of  1779.    The  one  requiring  of  those  claiming  rights 
of  settlement,  or  of  pre-emption,  to  obtain  certificates  from  the 
commissioners  appointed  for  that  purpose,  mentioning   tiie 
cause  of  the  claim,  the  number  of  acres,  and  *'  describing,  as 
near  as  may  be,  the  particular  location  ;"^  the  other,  requiring 
the  holders  of  land  warrants  to  lodge  them  with  the  surveyor, 
and  in  a  book  to  be  kept  for  that  purpose,  to  '*  direct  the  locih 
tion  thereof  so  specially  and  precisely^  as  that  others  may  be  ena- 
bled, with  eertainty^  to  locate  warrants  on  the  adjacent  residi^ 
um>    The  text  was  short  and  no?el:  the  commentary  was 
left  to  the  direction  of  the  judges.    The  ancient  depositories  of 
the  law  gave  but  little  light  to  guide  the  exercise  of  this  discre- 
tion.   The  rules  for  construction  of  deeds  gave  some  aid;  bat 
this  was  far  short  of  what  was  wanted.    For  a  time,  unfettered 
by  precedent,  undirected  by  rule,  each  decision  was  but  fact*— 
multiplication  of  facts  gave  precedents,  and  precedents  have 
grown  into  doctrine.    The  statute  requires,  first,  a  description 

a  LL.  V.  Chan.  Rn.  93.     1  UJU.  E.  L.  K.  402,  3. 

6  Chan.  Rev,  95.    1  Litt.  410. 
Vol.  I.  3  Q 
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of  the  particular  tract,  specially  and  precigely ;  that  la  to  tay , 
that  the  deacriptioD  shall  apply,  certaiply ,  to  one  idtniieai  tnct, 
and  not  uncertainly^  or  eqoally  to  bno^  or  dirert.  Next  tiiat 
this  description  shall  enable  Uhera  to  find  and  knoir  tiie^denti- 
cal  tract  intended.  The  statute  intends  the  entry  in  the  ear- 
yeyor's  book,  to  be  notice  to  all  persons  of  the  appropriatioo. 
The  question  arising  out  of  the  entry  is,  does  it  contaia  that 
description  which  was  sufficient  to  operate  as  notice  of  as  ap- 
propriation of  a  particular  tract  This  question  b  analysed  into 
the  identity  and  notoriety  of  the  objects  referred  to  In  the  lo- 
cation. That  is  to  say,  the  entry  most  contain  proper  alfauion 
fnd  reference  to  knonm  and  certom  objects,  which  shall  serve 
as  indices  to  the  particular  tract  of  laud  intended  to  be  appro- 
priated. 

^  Identity  is  absolutely  necessary  in  the  inTestigation  of  ere- 
Tf  question  of  fnei$m  et  tuum.  The  propriety  of  making  idenr 
tity  one  subject  of  inquiry  in  testing  entries,  needs  no  eiqiiaii&T 
tion.  But  in  deciding  upon  what  description  is  aoffieieBt  to 
gire  identity^  or  Individuality  ttf  the  location,  Tanons  nAeabave 
been  establishedf  whereby  entries,  apparently  adnuttinpi  of  di« 
Tersity  of  figures,  have  been  helped,  and  rendered  identical  by 
construction.  A  location,  ^  to  include  his  cabin,"  in  matter 
of  facts,  adnuts  of  divers  surveys,  each  of  which  may  inclose 
the  cabin,  and  yet  have  not  an  acre  in  dopamon*  }f  the  locator 
could  take  any  one  of  these  circumjacent  tracts,  as  whim  or 
fancy  may  direct,  it  is  evident  that,  until  this  choice  was  made 
known  by  some  act  posterior  to  his  entry,  others  could  not 
know  the  adjacent  residuum,  nor  apprppriate  it  with  certainty. 
But  as  fnatter  qf  law,  the  courts  have  establ'ished  aa  a  rule,  m 
such  cases,  that  the  survey  shall  be  in  a  square^  vriih  lines  dot 
north  or  south,  east  and  west,  the  cabin  at  the  intersection  of 

• 

the  diagonals.  Thus,  (the  quantity  being  expressed.)  when  the 
particular  cabin  is  ascertained,  the  location  is  reduced  to  mt- 
thematical  certainty,  appropriate  to  one  precise  identical  tract 
This  is  one  example,  among  many,  of  which  you  will  read  ii 
these  reports. 

'*  The  identity  of  the  tract  being  ascertained,  the  inquiry  ii, 
whether  the  description  was,  at  the  date  qf  ike  locaiwn^  with  tlA 
surveyor,  sufficient  to  enable  others  to  find  and  know  it 
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"  ThU  branch  of  tiia  sufajeet  has  called  forth  many  decuions, 
and  embraces  the  doctrine  of  nolorieiyf  so  freqaently  recarring 
in  qoestions  apon  conflicting  claims. 

*^  This  rule  is,  that  the  location  mnst  contain  such  ezprea- 
fions  and  allusions  to  objects,  natural  or  artificial,  as  would 
enable  others,  using  reasonable  diligence  of  inquiry,  to  ascer- 
tain the  particular  tract  intended  to  be  appropriated.  A  refiu^ 
ence  to  obscure  objects,  known  to  the  locator  only,  without  pro- 
per directions  for  finding  them,  could  not  satisfy  the  requisitiottB  , 
of  the  statute,  although  the  figure  of  the  land  could  be  precise- 
ly described,  if  the  beguuung  could  be  ascertained.  J^or  such 
reference  to  obscure  objects,  although  it  might,  enable  the  lo- 
cator himself  to  appropriate  the  adjacent  rsnrfiitim,  would  not 
enable  others  to  do  it.  This  required  reference  to  known  ob- 
jects, by  theur  known  appellations,  or  other  distinguishing  cha- 
racteristics, is  essential  to  every  geographical  description,  and 
IS  founded  in  the  very  constitution  of  language^  as  the  medium 
of  communicating  the  ideas  of  one  man  to  another.  Tbto 
geographer  must  draw  his  equator,  and  establish  and  make 
known  his  first  meridian,  before  he  can  describe,  intelligibly,  the 
relative  positions  of  the  different  parts  of  the  earth,  and  of  the. 
countries  he  describes.  The  surveyor  must  have  h*is  first  po- 
sitions, from  whence  to  take  his  bearings  and  distances,  his  lati- 
tude and  departure.  In  language,  the  sign  and  the  thing  signi- 
fied by  articulate  sounds  must  be  a^n^ed  upon,  and  mutually 
made  known,  before  men  can  converse  intelligibly  one  with  an- 
other. The  substances  must  be  pointed  out,  and  the  names 
repeated,  before  the  child,  or  the  foreigner,  understands  what 
we  mean  by  land^  tvater^  and  cabin.  There  is  no  natural  con- 
nexion between  words  and  the  Ideas  they  are  intended  to  stand 
for,  otherwise  there  would  be  but  one  language  among  all  men. 
But  sounds,  as  the  representatives  of  ideas,  are  of  mere  arbi- 
trary imposition;  therefore,  language  is  properly  defined  '  a 
system  of  articulate  sounds,  significant  by  compact.'  This  com- 
pact is  established  by  common  consent,  use,  and  custom,  in 
every  country.  It  is  this  established  use,  custom,  and  com- 
mon consent,  which  makes  names,  words,  and  terms,  mark  and 
signify  particular  ideas.    All  men,  therefore,  who  speak  inteljR- 
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gibTy  to  othen,  most  ase  worde  which  stand  for  ideas,  tad  esf- 
plojr  those  words  accordiiig  to  their  cominoit  use  and  aecepte- 
tion  in  the  langnage  of  Uie  eoontiy.  A  man  who  wonld  wm 
three  to  signify  eight,  would  deceive  his  hearers.  He  who 
wonM  speak  to  others  of  sahstaaees  and  objeets  b/yr  aoanda  ae- 
rer  before  nsed  to  signify  those  things,  witfaont  any  exidaaa* 
tlon  to  make  known  his  meaning,  would  be  guilty  of  aa  ahaK 
of  language,  by  uttering  empty  founds,  and  nolinng  else.  From 
known  ideas,  the  mind  may  be  eoadoeted  to  the  kaowMlp 
of  things  neW|  and  before  unknown.  But  from  ttuags  oaknowa 
to  attempt  to  describe  things  mere  unknown,  so  far  froas  hel^ 
ing  us  to  knowledge,  serves  only  the  more  to  perplex  and  be- 
wilder the  mind.  A  locator  using  words  which  stand  for  ideas 
in  his  own  mind,  but  which  do  not  convey  the  same  Ideas,  or 
no  certain  ideas,  to  the  mind  of  others,  has  not  complied  wiA 
the  requisitions  of  the  statute.  Should  he  allude  to  a  wafer 
course  cnly^  by  a  name  unheard  of  by  others,  and  arbitrarily 
Imposed  by  himself,  he  does  not  write  intellfgj6ly  to  olhers. 
So,  *  to  include  a  tree  in  a  forest,  whereon  he  has  aniked  the 
initiab  of  his  name,'  may  indentify  the  land  in  hb  own  vnaii 
but  does  not  communicate  to  oihers  a  competent  idea  of  the 
intended  appropriation.  Locators  must  have  reference  to  ob- 
jects known  to  others  by  their  usual  names,  or  by  terms  ia 
common  use  and  acceptation,  describe  and  make  known  tbc 
objects  intended. 

**  Notoriety  is  either  absoiuU  or  rdathe.  Absolute,  as  where 
the  object  is  knowo  so  generally  that,  according  to  the  ususi 
courtesies  and  intercourse  among  men,  the  presumption  it  irre- 
rtstible,  that  any  one  using  ordinary  inquiry  might  have  beea 
conducted  to  the  place,  as  Lexington,  Biyant^s  Station,  tiM 
Lower  Blue  Licks,  &c.  Relative,  as  where  the  particular  ob- 
ject is  not  actually  known,  but  is  ascertainable  by  reasonable 
diligence — as  one  mile  east  of  the  Lower  Blue  Licks,  d%. 

**  As  the  record  in  the  books  of  entries  is  to  have  the  effect 
of  general  notice  to  all  holders  of  warrants,  the  entry  must  coo- 
tain  apt  reference  to  objects  known  to  ih^  gtner€dUy  of  persoss 
acquainted  in  the  nei|^bourhood  of  the  intended  appropriatioi- 
.  Neither  will  the  proof,  that  the  particular  conflicting  chdn- 
ant  had  knowledge  of  the  appropriation  intended,  suffice  to 
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help  oot  an  entrj  in  a  eontroverej  with  himi  as  is  adjudged  ki 
seretal  cases,  and,  as  I  think,  Tery  properlj.    Ut  That  woold 
be  to  make  the  entry  Talid  as  to  some,  and  invalid  as  to  others, 
as  is  more  fully  explained  in  Craig  t.  Pelham,  Pr.  Dee. 
286-7.    2d.  That  would  b^  to  test  the  entry»  not  by  flie  re- 
cord, but  by  matters  oot  of  the  scope  of  the  record,    dd.  It 
would  put  men's  estates  upon  a  tenure  too  slender  and  uncer- 
tain, without  any  sufficient  safeguard  agunst  the  peijury.or 
mistakes  of  a  solitary  witness;  whereas  eridence  of  notoriety 
being  an  appeal  to  general  understanding  and  knowledge  of  the 
people  of  the  neighbourhood,  is  capable  of  being  rebutted  and 
disproved,  if  untrue,  by  calling  upon  other  men  who  had  equal 
opportpnities  of  ioformatlon  on  the  subject.    4th.  To  admit 
proof  that  a  particular  person  understood  the  entry,  would  be 
to  test  the  signification  and  propriety  of  the  language  of  the . 
entry,  not  by  the  standard  of  general  use  and  common  accep-  . 
tation,  but  by  the  particular  Ideas  of  two  indivtdnals. 

**  Notoriety  must  hare  been  co-existent  with  the  entry.  The 
location  when  made,  if  valid.  Is  to  stand- for  notice  of  appropria- 
tion from  that  time*  Words  conveying  to  others  no  precise 
Idea  of  appropriation,  at  the  time  used,  because  they  were  not 
conformable  to  objects  then  in  existence;  or,  because  the 
namea  and  terms  employed  had  not  then  been  annexed,  in 
common  use  and  understanding  of  the  neighbourhood,  to  any 
iodi?idual  object,  being  signs  without  any  thing  signified,  can- 
not, without  abuse  of  language  and  of  truth,  be  made  to  apply 
to  (ifler-made  objects,  or  aiter-acquired  names.  *  A.  enters 
for  400  acres,  to  include  his  cabin.'  Jit  the  time  he  had  no  ca- 
bin, and,  therefore,  his  entry  was  null,  appropriating,  no  land. 
One  year  afterwards  A.  builds  a  cabin.  Ought  he  to  be  per- 
mitted to  hold  land  around  it  by  virtue  of  his  entry  before 
the  fact  ?  If  so,  A.  has  had  one  year  to  make  his  choice  of  the 
country.  To  suffer  him  to  hold  by  relation  to  the  time  of  his 
entry  would  be  a  fraud  upon  Intermediate  purchasers.  To 
suffer  him  to  hold  against  after  purchasers,  would  be,  Ist,  To 
make  the  same  entry  ro/iWand  inmlid;  good  against  some  per- 
sons, and  null  as  to  others,  of  which  enough  has  been  said  be- 
fore. 2d.  To  refer  his  claim,  not  to  the  truth  of  the  recorded 
entry,  but  to  mereaecii|Nine^.  dd  .Te  make  an  act  not  valid  In  the 
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feegimiiig,  grow  TaUd  and  It^  in  the  lapie,  which  it  obntaiyr 
to  a  nmiiii  in  law.     '  Qjml  06  miUo  mm  valei^  m  IracCai  Ion* 
parii  non  eomaieaeU.^   Noj't  Max.  9.    Id  ilhutntHNi  of  tht 
mazim,  N07  pntteth  the  ease  of  A«  *  remaiiider  fioutad  to 
All  tha  ton  of  A.  B.   HafingiiOMich  toii,aDd  afterwaffdaaiOB 
b  bora  to  him,  wliose  luuna  ii  A.,  duriiif  the  particular  ealali/ 
flie  ramauMler  ia  void,  wliether  the  eotiy  alivded  to  ohjeela  ail 
then  em<u^'y  or  employed  namei,  or  terma,  not  then  ■taniiji 
§or  signs  offht  exiHmg  o^feeiSf  or  aigiiB  of  ideas  among  the  fft 
aerality  of 'those  acquainted  in  the  neighhonriiood,  tiie  reoHB 
if  the  same  for  denjing  ? aliditj  to  the  entry  hy  means  of  aAsr 
notoriety.    To  test  the  entiy  by  any  otiier  standard  than  ths 
significancyy  or  insignificancy,  of  the  words  at  Ita  dato,  worid 
produce  an  inconstancy  and  shifting  of  locatioaa.      Obj&tM 
tose  thrir  old  names,  and  acquire  new  ones.    Names  of  atraams 
are  transposed  In  the  progress  of  time,  and  of  tiie  aettiement  of 
the  country.     Upon  the  doctrine  that  after  notoriety  should 
apply  to  a  previous  entry,  the  identity  and  valfdi^  of  calrica 
would  be  referred,  not  to  one  uniform  staadud  espreaaed  in 
the  (ace  of  each  entiy ,  but  to  perplexed  and  diSncni  slandaiili 
according  to  the  dates  of  the  entries  happening  to  conflict 
Thus  the  date  of  a  subsequent  conflicting  entry,  would  make  a 
part  of  a  prior  entry,  and  affect  its  Talidity  or  in! 

c  4  Coke  Gl.     10  Coke  62.    PlotctL  344. 
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On  tiie  Pradice  in  Prize  Causes. 


in  some  of  the  district  courts  of  the  United  States  (to  whidi 
courts  the  exclasiTC  jurisdiction  in  the  first  instance  beloB|i} 
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gieat  irregalaritiM  hare  crept  into  the  praetiee  in  prise 
These  irregolaritiei  have  been  eenntfed  at  the  bar,  and  oeea* 
sionallj  notteed,  with  expresuoas  of  regret,  by  the  fnpreme 
court.  It  is  hoped,  therefore,  that  an  attempt  to  sicetch  an  out- 
line of  the  regolar  practice  of  prise  courts,  in  some  of  the  more 
Important  particulars,  may  not  be  without  use  to  Uie  profession. 
This  outline  will  be  principally  copied  from  the  rules  of  the 
British  courts,  which,  as  &r  as  cases  hare  arisen  to  which  they 
could  apply,  have  been  recognised  and  enforced  by  the  supreme 
court  of  the  United  States ;  and,  for  the  most  part,  are  conform- 
able with  the  prise  practice  of  France,  and  other  European 
countries,  as  will  appear  by  a  reference  to  the  laws  and  treaties 
quoted  io  the  margin.  The  letter  of  Sir  William  Scott,  and 
Sir  John  Nlcholl,  to  Mr  Jay,  written  in  September,  1794,  which 
is  printed  in  the  appendix  to  Ohitty's  Law  of  Nations,  (Ameri- 
can edition,)  and  Wheaton  on  Captures,  affords,  as  for  as  it 
goes,  a  rery  satisfactory  and  luminous  view  of  the  subjeci 
Something  more  in  detail,  howfTer,  may  be  desirable  to  those 
who  are  not  familiar  with  the  admhidty  practice. 

As  soon  as  a  Tessel  or  other  thing  captured  as  prise,  arrives  in 
our  ports,  notice  should  be  given  thereof  by  the  captors  to  the 
district  judge,  or  to  the  commissioners  appointed  by  hlm«that  the 
examioations  of  the  captured  crew,  who  are  brought  in,  may  be 
regularly  taken  in  writing,  upon  oath,  in  answer  to  the  standing 
interrogatories.  These  are  usually  prepared  under  the  direction 
of  the  district  judge,  and  should  contain  siftmg  inquiries  upon  all 
points  which  can  affect  the  question  of  prize.  The. standing 
interrogatories  used  in  the  English  high  court  of  admiralty,  (I 
Bob,  381.,)  have  been  drawn  Up  with  great  care,  precision,  and 
accuracy,  and  are  an  excellent  model  for  other  courts.  They 
were  generally  adopted  during  the  late  war  by  the  district  judges 
in  the  principal  states,  with  a  few  additions,  and  scarcely  any 
variatioos.  The  examinations  upon  these  interrogatories  are 
rarely  taken  by  the  district  judge  in  person,  for  in  almost  all 
the  principal  ports  within  his  district,  he  appoints  standing  com- 
missioners for  prize  proceedUigs,  upon  whom  this  duty  de« 
volves. 

It  is  also  the  duty  of  the  prise  master  to -deliver  up  to  the 
district  judge  all  the  papers  and  documents  found  on  boardy 
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ftfidi  at  tbe  nme  time,  to  make  an  affidavit  that  they  are  deBTcr- 
ed  up  as  taken  without  fraud,  addition,  aobductloii,  or  cnbez- 
2lenieat<i 

In  general,  ttie  master  and  principal  officen,  and  aome  of 
the  crew  of  the  captured  Tesael,  thould  be  iMtniglit  lo  for 
mmation.  This  is  a  settle  rule  of  the  prize*  eoarti^  aad 
during  the  late  war,  enforced  by  tlto  ezpresa  instmetioiia  of  thi 
president  The  examination  must  be  eonfiaed  to  peffaoaa  an 
board  at  the  time  of  the  capture,  unless  the  special  permissioB 
of  the  court  is  obtained  for  the  eiamination  of  ofbera.  (6  i?ok 
185.  The  Eliaa  and  Kaly.  4  Rob.  43.  57.  The  Henridc  aad 
Maria.)     In  order  to  guard  as  much  as  possible  against  frandi 

d  Ausn  tot  que  la  prite  aura  &£  logue,  the  24th  of  May,  1497,  asd 

amenie  en  quelquse  rades  ou  ports  which  may  be  coondeied  as  efi- 

de  noire  royaumef  le  capUame  qui  deoce  of  the  prise  practice  of  £■- 

PaurafaUcy  a^il  y  tat  en  personne^  rope  at  ihBl  period,  is  cootaioed 

nnoncelui  guHl  en  aura  chargi^  the  (bllowing  article  .* ''Simiiigifo- 

tera  t^nu  dejaire  ton  rapport  aux  quejurainentosolefflniterpnestan- 

ftgHciei's  de  PamiraiuU ;  de  leur  re*  do  promittent,  q;iiod  de  qualibet 

presenter  et  mettre  entre  let  mahu  prseda,    captura,    maDobiit,    nre 

lee  papiers  etpriaoniere  ;  et  de  leur  spoliis,  adducent  duos  avt  tree  virot 

declarer  le  jour  et  rhcure  que  le  in  capto  ntsti  preteipuum  locum  o^ 

raisseau  aura  ete  pris ;   ea  quel  Onentesy  ut  magistrnmy  submagis- 

lieu  ou  &  quelle  hauteur  ;  si  le  ca-  tram^patronum^  auths^usmodioM^ 

pitaioe  a  ikit  refus  d'ameuer .  lea  ditionis^  quos  JidmiraidOf  f'lice-a^ 

voiles,  ou  de  faire  voir  sa  commis-  miraldo^  out  eorum  t^ficiariis  exki- 

sioQ  ou  8on  conge,  s^il  a  attaqu^  hebunt;  ul  per  eosdeaiy  cud  eorm 

ou  s'il  s'est  defendu ;  quel  pavilion  alterum,    debite   examinetur 

il  porlait,  et  les  autres  circonstaQ-  super !  quibus^   et    guaUtery 

ces  dc  la  prise  et  de  son  voyag^.  m<  bona  capta  sinJt ;  nee   ftd> 

Ordonnance  de  laJHarine^  1681,  ent  aut  fieri    |>emuttent  aliqaai 

tit.  0.  art.  21.    Declaration  du  24  preedanim,    spoliorum,   menaoi^ 

Juin,  1778,  art.  43.    See  also  tbe  aut  boDorum,per  eoa  cafnendorus 

Sicediik  Ordinance  of  n 1 3^  art.  6.  divbiones,  partitiones,  traditioBes> 

Coll.  Mar,  160.  pennutationcs,  alieoationesve, pii- 

e  Thus  in  a  treaty  of  amity  and  usquam  se  viros  captos,  booa  et 
commerce  between  Charles  VIII.  merces,  integre  DomiDis,  Admiral- 
king  of  France,  and  Henry  VII.  do,   Vice-admiraldo,    aut 
of  England,  concluded   at  Bou- 
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And  mistatemeDtfl  from  after  contrivancei,  the  examioatioiifl 
shoald  take  place  as  soon  as  poyible  after  the  arrival  of  the 
vessel,  and  the  witoesses  are  not  allowed  to  have  communica- 
tioQ  with)  or  to  be  instructed  by,  counsel.  The  captors  should 
also  introduce  all  their  witnesses  in  succession ;  for  if  the  com* 
missioners  have  taken  the  depositions  of  some  of  the  crew,  and 
transmitted  them  to  the  jodg^i  they  will  not  be  at  liberly,  with- 
out  a  special  order,  to  examine  others  who  are  afterwards 
brought  by  the  captors  before  them.  (2  Rob.  243.  The  Spe- 
culation) On  the  other  hand|  an  equal  strictness  is  held  over 
the  conduct  of  the  claimants.  U  they  keep  back  any  one  of  the 
captured  crew  for  two  or  three  days  after  the  Tessel  comes  into 
port,  and  then  offer  him,  together  with  papers  in  his  possession, 
the  commissioners  will  be  justified  in  not  examining  him.  (1 
Rob.  331.  And  see  4  Rob.  381.  The  William  and  Mary.)  The 
ship's  papers,  and  other  documents  found  on  board,  which  are 

vices  gerentibasrepracsentaFennt;    faite,  la  restituer  a  qui  elle  ap» 

qui  de  illis  disponi,  si  ecquum  pu-  partiendra,  kc    Ordonnance   de 

tabuot,  pennittent,  alias  nihil  hu-  1584,  art.  33.     Ord»  de  1400,  art. 

jusmodi   pcrmissuri.     Coll,  JIar.  4.  de  1543,  art.  30.     DeclaratUm 

95.  du  premier  Fiifooier^  \^bO,\  art.  %. 

De  Toates  Ics  prises  qui  sc  fe-  J^t  qfficiers  de  famirauti  tntenr 

rout  en  mer,  soit  par  dos  subjects,  dront  9ur  le  fait  de  la  prUe^  U 

on  autrcs  tenans  uostre  party,  iet  maitre  ou   commandant  du  tai»- 

taut  soubs  ombre  ct   couleur  de  seau  prigy  inSme  quelques  officiers 

la  geurre  q'autremcnt,  lee  priton-  et  matelots  du  vaisseau  preueur,  • 

nien  ou  po»:  lea  moms  deux  ou  s'il  est  besoio.     Ordonnance  de  la 

troU  des  plus  apparentes  d*iceux  Marine,  1681,  tiL  9,  art.  24.     Si 

seronl  amenez  a  lerre^  devers  nos-  le  vaisseau  est  anient  sans  prison- 

tre  dit  Admiral^  ou  son  F'isadmi-  niors,  charte-parties  ni  connaise- 

rak  ou  Lieutenant,  pour,  au  plus-  mens,  Ics  ofQciers,  soldats  et  equi- 

tost  quo  fairc  sc  pourra,  cstre  par  pagfcs  de  celui  qui  Taura  pris,  se- 

lui  examinez  et  ouys,  avant  qu'au-  rent  separemcnt  examine  sur  les 

CUDC  chose  des  dits  prises  soit  des-  circoDstances  de  la  pi^se,  et  pour- 

cenduc ;   a  Jin  de  savoir  le  pays  qnoi  le  navirc  a  etc  amene  sans 

deld  ou  ih  seronl,  d  qui  appartien^.  prispnniers,  et  seront,  le  vaisseau 

nent  les  navires  et  bicns  d'iceux,  ct  Ics  marchandises    visites   par 

pour  si  la  prise  se  trouvc    avoir  experts,  pour  connoltre,    s'il  se 

cstc  bicn  faitc,  telle  la  declarer,  pent,  sur  qui  la  prise  aura  hi^ 

ii  Don,  et  ou  il  se  trouveroit  roal  faite.     Jb.  ^M.  25. 

Vol..  r.  3  R 
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not  delivered  up  to  the  diBtrict  judge,  or  the  eommunoDeni 
before,  or  at  the  time  of,  the  examioatioiis,  will  not  be  admitted 

aseTideuce.    (Ibid.) 

Although  the  examioatloiis  are  to  be  od  afandiDg  iotemgtfah 
rieB,  without  the  InBtructioiu  of  counsel,  jet  the  wilneaaet  ait 
produced  id  the  presence  of  the  agents  of  the  parties,  beibif 
the  comniissioners.  whose  duty  it  is  to  superiDtead  the  regali' 
rity  of  the  proceedings,  and  protect  the  witnesaea  from  soqniM 
or  misrepresentation.  When  the  deposition  is  taken,  eaeh  sheet 
is  afterwards  read  over  to  the  witness,  and  separately  signed  hj 
him.  (6  Rob,  286.  The  Apollo.)  And  the  commisdonen 
should  be  careful  that  the  various  answers  are  taken  fully  aod 
per/iectly,  so  as  to  meet  the  stress  of  every  question,  and  shonM 
not  suffer  the  witness  to  evade  a  sifting  inquiry,  by  Tague  and 
obscure  statements.  If  the  witness  refuse  to  answer  at  all,  or 
to  answer  fully,  the  commissioners  are  to  certify  the  fact  to  the 
court,  and,  in  addition  to  the  other  penal  consequences  to  the 
owners  of  the  ship  and  cargo  from  a  suppresstoii  of  evidence, 
he  will  be  liable  to  close  imprisonment  for  the  contempt.  The 
witnesses  should  be  examined  separately,  and  not  in  presence  of 
each  other,  so  as  to  prevent  any  fraudulent  concert  between 
them. 

As  soon  as  the  examinations  are  completed,  they  are  to  be 
sealed  up  and  directed  to  the  proper  district  court,  together 
with  all  the  ship^s  papers,  which  have  not  been  already  lodged 
by  the  captors  in  the  registry  of  (he  court. 

It  is  upon  the  ship's  papers,  and  depositions  thifl^  t^ken  ssd 
transmitted,  that  the  cause  is,  in  the  first  instance,  to  be  heani 
and  (ried.    (1  Rob.  1.  The  Vigilantia.)*    This  is  not  amen 

c  II  est  ordonae,  &c.  que  pUine  la  prise  de»  b&timcns,  pmssent 
et  enticre  foi  sera  ajoulSe  aux  di-  foirc  aucunc  foi,  ni  t^tre  d^aucaoe 
poMont  des  capUaines,  matelott  utilite,  tant  aux  proprictaires  da- 
el  qfficiert  dcs  vaiueaux  prit,  s'il  dits  b&timcns  qu'a  ccux  des  ml^ 
D*y  a  contre  eux  aucun  reproche  cbandises  qui  pourraicot  avoir  ete 
valable  propos6  par  lc8  reclama-  chargeei :  Voulant  qu^en  tout  ot- 
teurs,  ou  quclque  preuve  de  sub-  coiioM  Von  nail  e^ard  cuVw 
ornatioD  et  dc  seduction.  R^le-  uule» puce$  Irmtvten  abord,  V\e^ 
mmt  du  2C  Octobrc,  1692.  Veut  mentdu  «6  Juillet.  1 77«.  Sec  iho 
que  dans  aucuo  cas,  les  pieces  qui  the  SvtedMK  Ordinance  of  1713. 
pourraieat  fttre  rapportecs,  apres  art,  7.     ColL  Mar.  169. 
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matter  of  practice  or  form :  it  ia  of  the  Tery  esience  of  the  ad- 
miDutratioD  of  prize  law ;  and4t  is  a  great  miBtake  to  admit  the 
eommoQ  law  notions,  m  respect  to  evidence,  to  prevail  in  pror 
ceedings  which  have  no  analogy  to  those  at  common  law.    In 
some  few  of  the  district  courts  it  was  not  nnasnal,  during  the 
late  war,  to  allow  the  witnesses  to  be  examined,  orally,  at  the 
bar  of  the  court  long  after  their  preparatory  examinations  had 
been  taken,  and  full  opportumties  had  been  given  to  enable  the 
parties  to  shape  any  new  defence,  or  explain  away  any  asserted 
facts.    This  was,  unquestionably,  a  great  irregularity,  and,  in 
many  instances,  must  have  been  attended  with  f^reat  public  mis* 
chiefs.    By  the  law  of  prise,  the  evidence  to  acquit  or  condemn 
must,  in  the  first  Instance,  come  from  the  papers  and  crew  of 
the  captured  vessel.    The  captors  are  not,  unless  under  pecor 
liar  chrcumstances,  entitled  to  adduce  any  extrinsic  testimony. 
It  b,  therefore,  of  the  last  importance  to  preserve  the  most  ri- 
l^d  exactness  as  to  the  adn^isslon  of  evidence,  since  temptations 
would  otherwise  be  held  out  to  the  captured  crew  to  defeat  the 
just  rightft  of  the  captors  by  subsequent  contrivances,  explana- 
tions, and  frauds     There  can  be  no  honest  reason  why  the 
whole  truth  should  not  be  told  by  the  captured  persons  at  the 
first  examination;  and  if  they  then  prevaricate,  or  suppress 
important  facts,  it  must  be  from  motives  which  would  materi- 
ally impair  the  credibility  of   their   subsequent  statements. 
Where  the  justice  of  the  case  requires  the  admission  of  new 
evidence,  that  may  always  be  obtained,  except  where,  by  the 
rules  of  law,  or  the  misconduct  of  the  partie?,  the  right  to  far- 
ther  proof  has  been  forfeited.    But  whether  such  farther  proof 
be  necessary  or  admissible,  can  never  be  ascertained  until  the 
cause  has  been  fully  heard  upon  the  facta,  and  the  law  arising 
out  of  the  facts,  already  in  evidence.     And  in  the  supreme 
court,  during  the  whole  of  the  hite  war,  no  farther  proof  was 
ever  admitted  until  the  cause  bad  been  first  heard  upon  the 
original  evidence,  although  various  applications  were  made  to 
procure  a  relaxation  of  the  rule.    We  shall  have  occasion  here* 
after  to  state  some  of  the  cases  in  which  farther  proof  is  allow- 
ed or  denied. 


iOQ  ATPBNDIX. 

If  ft  penoB  wiiheB  to  proesre  the  reitRutiUB  of  uy  fnptHf 
iMptoffcd  M  priie,  it  it  atetsHuy  ttet  lie  tbouM,  allcr  tin  priie 
libel  b  filed,  and  at,  or  beforai  the  retoni  of  the  moaitioB  thcie- 
oo,  or  time  atngBed  for  the  trial,  eater  hk  clain  for  aoeb  proptiljr 
hefora  the  proper  court.    And  if  the  captors  omit,  or  anreaiQi- 
My  delajr  to  iottitQle  prise  proceediqgs,  aajr  perton  dtduk^ 
an  loterMt  in  the  captured  property  may  oMai»  m  matS6m 
agaiott  them,  citiog  them  to  proceed  to  adja^Bcatioa  ;  which  7 
they  onrit  to  do,  or  show  caose  why  the  property  ahoold  be  eaa 
demoed,  it  will  be  restored  to  the  claimants  proving  «i  iatereit 
tbereio.    And  the  same  process  is  often  resorted  to  where  At 
property  is  lost  or  destroyed,  through  the  fanit  or  oegKgence  of 
the  captors,  Iq  order  to  obtain  a  compensation  in  damages  Ibr 
the  unjust  seisure  and  detention.    (I  Bob.  93.  TfaeBetwj. 
1  Rob.  181.  The  Mentor.    3  Rob.  239.  The  Hnldah.    B.  Itl. 
The  Der  Mohr.     !b.  212.   The  George.     4  Rob.  215.  Iht 
William.    6  Rob.  48.  The  Sueanna. )     The  chdm  shonld  he 
made  by  the  parties  interested,  if  present,  or,  in  their  absence, 
by  the  master  of  the  ship,  or  some  agent  ef  the  owners.    A 
mere  stranger  will  not  be  permitted  to  interpose  a  elidm  mere- 
ly to  speculate  on  the  chances  of  an  acquittal.*     The  clahn 
must  be  accompanied  with  an  affidavit  stating  briefly  the  iaeti 
reftpectiog  the  claim  and  its  verity.    This  affidavit  shoold  be 
aworn  to  by  the  parties  themselves  if  they  are  within  the  jurii- 
diction.     But  if  they  are  absent  from  the  country,  or  at  a  rriy 
great  distance  from  the  place  where  the  court  is  held,  the  affi- 
davit may  be  sworn  to  by  an  agent.    Before  a  claim  is  made, 
and  affidavit  put  In,  (which  should  always  be  special  if  the  case 
etands  on  peculiar  grounds,)  it  is  not  permitted  to  the  pardrs  (o 
eisamine  the  ship^s  papers,  and  the  preparatory  examinations  io 
order  to  shape  their  claims ;  for  this  might  lead  to  great  abaies. 

d  II  ast/aU  tret  Mxprestet  tnAt*  en  horme  forme  tU  eeux  pour  fd 

bUi<ms  el  defense*  d  toutes  aortcB  ils  /ertnU  Um  rrrfamaiipiu,  et  ks 

fie  per$onties  de  rSciamer  aucunes  avoir  presentees  aax  officien  ^ 

pics  priies  faitet  par  us  vaisseaux  ramiraate  des  porta  ou  les  piiftf 

de  guerre  ou  ceux  des  amialeurs  auroot  6te  condoites,  ^  peine  de 

particuliersy  ni  faire  aucune  pro-  six  ceots  livres  d'aroeode.    0^ 

crdure  cq  l^amiraute,  sans  tire  ou  donnance   du  30   «/aimer,  169' 

j^alobU^parleunidepro^raJUoni  RiglemetUdu  19  J'titilef,  1778. 
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Bui  if  it  be  netenarj  to  atcertiin  tbe  partieulftn  of  a  olaiMt 
the  court  wilL  apon  a  special  applicatloD,  enter  to  mmxf  of  tho 
papers  to  be  examiiied  as  dlrectllf  relate  to  saeh  daim ;  bnt  a 
soffieieat  reasoD  is  always  expected  to  be  showD  on  affidavit 
to  sustain  soch  an  application.  (S  JR06.  233.  The  Port  Marjr.) 
It  is  a  general  mle  ihat  no  claim  b  to  be  admitted  which  standi 
in  entire  opposition  to  the  ship's  papers  and  to  the  preparatoqr 
examinations.  (5  Rob>  16.  1 9.  The  Vrow  Anna  Catharina. 
6  Rob,  K  La  Flora.)  But  this  only  applies  to  cases  arising 
during  the  war,  and  not  to  cases  arising  before  the  war.  (6  Rob. 
16.  The  Anna  Catharine.)  And  it  is  not  so  inflexible  as  to  ex* 
dude  the  interest  of  a  citiaen,  or  subject,  where  there  is  an  ab- 
solute necessity  to  simulate  papers,  as  in  the  case  of  a  trade 
with  the  enemy  licensed  by  the  state.  (6  Rob.  I.  La  Flora.) 
It  is  also  a  general  principle,  that  no  citisen,  or  subject,  can  be 
admitted  to  claim  In  a  priae  court,  where  the  transaction,  in 
which  he  b  engaged,  is  in  violation  of  the  municipal  laws  of  hb 
own  countiy.  (2  Rob.  77.  The  Walsingham  Packet  4  Rob. 
262.  note.  The  Etrusco.  6  Rob.  23.  The  Comelis  and  Maria. 
lb,  251.  The  Abby.  6  Rob.  341.  The  Recovery.)  Nor  can 
a  person  be  admitted  to  claim  where  the  trade  in  which  he  b 
taken  is  forbidden  by  the  law  of  nature,  and  by  the  municipal 
law  of  his  own  country,  and  that  where  the  court  is  sitting. 
{Edttnb.  Review^  vol.  10.  No.  21.  p.  426.  The  Amedie.)  Nor 
can  an  enemy  interpose  a  claim,  unless  under  the  protection  of 
a  flag  of  truce,  a  cartel,  license,  pass,  treaty,  or  some  other  act 
of  the  public  authority  suspending  hb  hostile  character.  (1  Rob. 
196.  The  Hoop.)  And,  even  in  the  ease  where  the  capture 
has  been  made  in  violation  of  the  territorial  jurbdietion  of  a 
neutral  country,  the  claim  for  restitution  must  be  made,  not  by 
the  enemy  proprietor,  but  the  neutral  government  (6  Bob.  1 S. 
The  Vrow  Anna  Catharine.    3  Rob.  162.  note.) 

Where  no  claim  b  interposed,  it  b  not  now  usual  to  condemn 
the  goods  for  want  of  a  cbim,  until  a  year  and  a  day  has  elap- 
sed from  the  time  of  the  return  of  the  monition,  except  in 
cases  where  there  is  a  strong  presumption,  and  reasonable 
proof,  that  the  property  actually  belongs  to  an  enemy.  (I  Bob. 
26.  29.  The  Staadt  Embden.)  And  see  (4  JR06.  43.  The 
Henrick  &  Uarb.    ColL  Mar.  88.  note.)    Bnt  after  a  year 


502  APPENDIX. 

and  a  daj  has  elapsed*  coodemiiation  goes  of  isoane,  if  there  be 
DO  claim  interposed.* 

After  a  daim  b  oDce  put  in,  it  is  not  amendable,  oi  cobtm; 
bat  if  an  amendment  is  wanted  to  correet  the  genemlilj  of  the 
original  claim,  it  will  not  be  allowed  unless  a  prciper  case  u 
made  oot,  and  sufficient  reasons  leiFen  for  the  omiasicNi  in  tfas 
first  instance.  (3  Rob.  109.  The  Graaf  BemstoflEL  And  see 
3  Rob.  179.    The  SaUy.) 


It  often  happens  that  persons  whose  property  has  been  cap- 
tured apply  to  the  court  for  a  delivery  upon  bail,  and  under  a 
mistaken  notion  that  such  a  delivery,  after  an  appraisement, 
was  a  matter  of  course,  or  was  to  be  governed  by  the  same 
rules  as  are  prescribed  in  the  case  of  municipal  foifeitures  aa- 
der  the  act  of  (he  2d  of  March,  1799,  c.  128.  Some  of  the  dis- 
trict courts  have  allowed  such  applications  before  any  heanng 
of  the  cause;  and  parties  have  thereby,  sometimes,  fraudulent- 
ly obtaiued  possessiou  of  goods  at  an  under  valuation,  where 
their  title  was  totally  defective,  or  grossly  illegaL  It  is  a  set- 
tled rule  of  the  prize  court,  not  to  deliver  a  cargo  on  bail,  be- 
fore the  cause  has  been  fully  heard,  unless  by  the  consent  of 
all  patties ;  and  if  any  inconvenience  should  result  from  thii 
rule;  as  if  the  property  be  perishable,  it  may  easily  he  avoided 
by  an  interlocutory  sale.  (3  Roh,  178.  The  (Topenhagen.) 
After  the  hearing,  if  the  claimant  obtain  a  decree  in  his  favour, 
or  an  order  for  farther  proof,  the  court  will  listen  to  an  appfi- 
cation  for  a  delivery  on  Imil ;  but  if  his  claim  be  rejected,  or 
be  affected  with  the  imputation  of  fraudulent  or  unlawful  con- 

e  Si  par  la  dSposUian  de  Vequi'  apparUendra,  t'tZ  est  riclami  dant 

page  et  la  vente  du  vaisseao  et  Pan  etjour;  siDon,  partag^  cQaniie 

des  marchandises,  on  ne  peul  di-  epave  de  la  mer,  egalement  entrt 

cauvrir  tur  qui  la  prue  aura  iU  nous,  Tainiral  et   ies  armateon. 

fttit€t  le  tout  sera  inven^rii  et  ap'  Ordonnancedela  Mormt  de  1681, 

priciif  et  mis  tout  brmne  et  sdre  tit.  9.  art.  26. 
f^arde^  pour  Hrt  restUttS  d  qn'U 


APPENDIX.  503 

duct,  the  applicatioD  will  not  be  allowed  notwithstaDding  aa 
appeal  is  interposed.  Where  there  b  a  decree  of  condemBi- 
tion.  the  caplors  are,. in  general,  entitled  to  a  delivery  of  the 
property,  or  the  proceeds  thereof,  upon  bail. 

On  an  appeal  to  the  circuit  court,  the  property  follows  the 
appeal  into  that  court,  and  is  no  longer  subject  to  the  interlocu- 
tory orders  of  the  district  court.  It  b  otherwise  with  regard  to 
the  supreme  court,  whose  decrees  are  always  remanded  to  the 
circuit  court  for  execution :  and,  therefore,  the  property  al- 
ways remains  in  the  custody  of  the  latter.  In  cases  of  delive- 
ry on  bail,  a  stipulation,  according  to  the  course  of  the  admi- 
miralty,  and  not  a  bond,  should  be  taken/ 

f  Et  %\  ab  ioterlocutoriis  dicto-  duc9  but  la  reguMion  des  par» 

rum  judicum  partes  appellare  con-  Hea  intireMica^  et  adjudgiea  au 

tigerit,  nibilofniDus  super  princi-  filus  offront^  &c.      Ordommmtt 

pale  usque  ad  seotentiam  definiti-  de  la  Marine  de  1681,  tit.  9  art* 

vam     inclusive,     appeliatiooibus  S8.    Le  priz  delaventesera  mb  ■ 

illis  noo  obstaotibus,  procedere  po-  entre  lea  mains  d'un  bourgeob 

teruDt.     Sed  ti  Senteotia  super  solvable,  pour  ^tre  d^livr^  aprds 

bonorum  restitutiooe  seu  princi-  le  jugement  de  la  prise,  i  qui  il  ap- 

pali  feratur,   ilia  execulioni  de-  partiendra.  lb.  art.  29.   Lornque 

mandibitur,  tractalum  pacis  inse-  la  vtnte  ne  Me  faii  qu^afirh  que 

quendo,  appeilationibusetiamqui-  la  firiae   a  it6  d^clarie   bonm^ 

bu^cumque  non  obstaotibus.    Po-  c*eht  toujours  entre  lea  mama  de 

teril  tamen  tupplicari  ad  CoruUia  Parmateur  que  lea  denicra  enpro" 

Principum,  rnodo  supradicta,  sci-  venana  aon    remia,  d  la  charge 

licet  cautione  pranHta  ab  ea  parle^  d^en  comfiter;  &  afin  qu*i!  en  flit 

coTdra  quam  aufpplicabitur,  da  5o-  autrcmcot,  il  faudroit  que  sa  sol* 

nit  eaptis  reatUuendUy  in  eventum  vabilite  f&t  bien  su3pecte.     FaSn^ 

contraries  Sententia:,  et  a  parte  aur  rOrdonnance,  lb.    And,  ac- 

suppiicantc,  de  expensis  damnis  cording  to  the  French  practice, 

et  intercsse,  si  in  causa  succum-  where  restitution  is  decreed  by 

bunt.     Traite  de  Paix  et  de  Coni-  the  council  of  prizes  on  the  ori* 

merce  entre  Charles  VIII.    Roi  ginal  hearing,  the  claimants  are 

de  France  et  de  Jfamrre  et  Hen-  entitled  to  a  delivery  of  the  pro- 

ty  VII.  Roi  d*AnglHerre,  1497,  perty  on  bail,  notwithstanding  aa 

Coll.  J^ar.  101.  appeal  to  the  council  of  state,  on 

Lea  marchandiaea  qui  ne  pour-  the  part  of  the  captors.    2  Ke/lrvr, 

ront  dtre  conaerviea^  aeront  ven^  335. 
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WImm  llutlwr  proof  b  admiflBiUe,  it  mtf  ,  in  the  duatikm 
af  the  eoort,  be  bj  alidaTits  and  other  papers  iotrodoced  vHh- 
oot  e^f  formal  aUegatkHia,  or  by  way  ofpka  amd  ptrorf^  whoa 
formal  allegatioos  are  made  by  eaeh  party  in  the  nature  of  ape* 
eial  plitadingi;  and  it  may  be  opened  to  the  claimanta  only^  or 
to  the  eaptOTB  aa  well  aa  claimaott.  Upon  a  simple  order  fiv 
ftrther  prool^  the  eaptora  are  not  eetitled  to  adduce  n^y  new 
eTideaeey  unlets  by  the  special  direction  of  the  ecMirt ;  but  opoa 
plea  and  proof,  both  parties  are  at  liberty  to  introduce  new  evi- 
dence to  support  their  respective  allegations,  and  the  points  pat 
iu  issue,  (1  Mob.  313.  The  Adriaoa.) 

The  court  is,  in  do  case,  concluded  by  the  original  evidenee, 
but  may  order  farther  proof  on  a  doubt  arising  from  a^y  cause 
or  quarter;  (0  Rob.  361.  The  Romeo ;)  and  it  will  sometimes 
direct  it  where  suspicion  is  produced  by  eztrinuc  evidence.  (Ih.) 
But  this  is  rarely  done,  unless  there  be  something  in  the  ori- 
ginal evidence  which  lays  a  suggestion  for  prosecuting  the  in- 
quiry further.  (3  Rob.  330.  The  Sarah.)     And  where  the  cmae 
is  perfectly  clear,  and  not  liable  to  any  just  suspicion,  the  dis- 
position of  the  court  leans  strongly  against  the  tntroducliou  of 
extraneous  matter,  and  against  permilting  the  captors  to  enter 
upon  farther  inquiry.  (6  Rob.  351.  The  Romeo.) 

The  most  ordinary  cases  of  farther  proof  arc  where  the 
cause  appears  doubtful  upon  the  original  papers,  and  the  an- 
swers to  the  standing  intt^rrogatories ;  and,  in  sueh  cases,  if  the 
parties  have  conducted  themselves  with  good  faith,  and  the 
error  or  deficiency  may  be  referred  to  honest  Ignorance  or 
mistake,  the  court  will  indulge  them  with  time  ^o  supply  the 
defects  by  the  introduction  of  new  evidence.  But  farther 
proof  is,  in  no  case,  a  matter  of  right,  and  rests  in  the  sound 
discretion  of  the  court.  Farther  proof  is,  in  all  cases,  necessary 
where  the  master  does  not  swear  to,  or  give  any  account  of,  the 
property.  (2  Rob.  1.  The  Eenroom.  lb.  121.  The  Juno. 
4  Rob,  201.  The  Convenientia.)  Where  the  shipment,  thou^ 
stated  to  be  oo  neutral  account,  is  not  stated  to  be  on  ac€H)UDt 
of  any  particular  person.  (4  Rob.  79.  The  Jooge  Fieter.) 
Where  the  ship  has  been  purchased  in  the  enemy*a  country. 
(1  Rob.  122.  The  Welvaart)  Where  there  has  been  any  lev 
or  suppression  of  hiaterial  papers;  (2  Rob.  361.  The  Pollv :) 
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and,  indeed,  in  all  eases  where  the  defects  of  the  f^fwn^  4he 
•onduct  of  the  parties,  the  oatnre  of  the  Tojrage,  or  the  origiiial 
evideDce,  in  general,  induces  any  doubt  of  the  proprietary  in- 
terest, the  lei^alitjr  of  the  trade,  or  the  integrity  of  the  transac- 
tions. Bat  it  is  not  in  every  case  where  farther  proof  is  ne- 
cessary, that  the  parties  will  be  permitted  to  introduce  it ;  fot 
the  privilege  may  be  forfeited  by  fraud,  or  gross  misconduet* 
And,  in  eases  where  farther  proof  is  necessary,  if  it  is  not  al^ 
lowed,  the  penal  consequences  are  as  fktal  as  if  the  property 
were  originally  hostile,  nnce  a  condemnation  certainly  follows 
the  denial.  (1  Aa6.  122.  The  Welraart.  !b.  124.  The  Juffrow 
Anna.  S  Rob.  109.  The  Graaf  Bernstoff.  2  Rob.  1.  The 
Eenroom.)  Farther  proof  is  never  allowed  to  the  claimants^ 
where  fraudulent  papers  have  been  used.  ( 1  Rob.  12?.  The 
Welvaart  lb.  124.  The  Juffrow  Aniia.  lb.  126.  The  Ja^ 
firow  filbrecht.)  Where  there  has  been  a  spoliation  of  papers. 
(2  Rob,  104.  The  Rising  Sun.)  Where  there  has  been  a  fraa- 
dulent  covering  or  suppression  of  an  enemy^s  interest  (3  Rob. 
100.  The  Graaf  BemBtorf.>r .  Where  there  is  a  lalse  destini^ 
tioo,  and  false  papers.  (3  Rob.  122.  The  Nancy  6  Rob.  1% 
The  Mars.)  Nor,  in  general,  where  the  case  appears  incapable 
of  fair  explanation.  (1  Rob.  163.  The  Trow  Hermina.)  Or  where 

• 

g  Etfiour  ce  gu*ilfiotirroU  ad'  tre  lettres  conceroant  la  cbaige 

venitf  qu'aucuna  de  nosdUt  Al-  do  navire ;  et  iocootioent  a  leur 

Uez  ct  ConftdereZf  vaudroyent  arrivement  k  terre,  lea  mettre  par 

porter     filtta    grange    favtur  devers  ie  lieuteoant  de  nostredit 

«t  noadita     ennemia^    et   adver-  admiral,  afin  de  cognoistre  k  qai 

aairea^  que  d  noua^  et  d  noadita  le  Davire  et  marcbapdises  appar^ 

aubjeta,  et  d  ceate  cauae,  vou'  tienneDt ;  et  oH  pe  seroit  trouv^ 

droyent    dire  et  aouatenir  con-  cbarte  dedans  lesdits  navireSyOtt 

tre  verity,  que  lea  navirea  flria  que  le  mcdatre  et    compagnona 

en  mer  par  noadita  aubjeta  leur  Veuaaent  jettSe  en  la  mer,  pottP 

appartiendroyent^    enaemble   la  en  celer  la  veriii^voulona  que  le^ 

marchandiae^  pour  en  frauder  dita  navirea  ainsi  pria,  avec  iea 

noadita  aubjeta  ;  voulona  et  or*  dita  bien  et  marchandiaea  eatmu 

donnona^  qu'incoDiioeDt  ^pr^  la  dedans  aoyent  declarez  de  bonne 

prise  et  aboidement  de  navire,  priae.    Ordonnance  de  1584,  ari. 

DOsditssubjetsfacentdiligeDcede  70.     Du    5    Septembre^    1708. 

recouvrer  la  charte-partie,  et  au-  Du  21  Octobre^  1744,  art.  6. 

Vol.  h  3   S 
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Uiere  has  been  gross  pnraricatioD,  or  an  attempt  to  ia^ioM 
spurious  claims  upon  the  court,  or  such  a  want  of  good  fiutti  as 
shows  that  the  parties  cannot  vafely  be  trusted  with  an  order 
ibr  farther  proo£ 

If,  upon  farther  proof  ordered,  no  proof  is  adduced,  or  the 
proof  be  defectire,  or  the  parties  refuse  to  sw^ar,  or  swear  era- 
siveljTt  it  is  deemed  conclusive  evidence  of  hostile  interestsi  or 
of  such  misconduct  as  authoriies  conden)natlon.  And  itbs 
general  rule  of  the  prise  court  that  the  omit  probandi  that  the 
property  b  neutral  rests  upon  the  claimant;  and  if  he  Ails  la 
show  it,  condemnation  ensues.  (2  Rjob,  77.  The  Walsinghaoi 
Packet  lb.  343.  The  Rosalie  U  Betty.  4  Rob.  283.  The 
Countess  of  Laaderdale.) 

In  cases  where  farther  proof  is  admitted  on  behalf  of  the  dp- 
tors,  thejr  may  introduce  papers  taken  on  board  of  another 
sliip,  if  they  are  properly  yerified  by  affiduTit.  (6  MM.  351. 
The  Romeo.  I  Rob.  340.  The  Maria.)  And  they  may  also 
iuToke  papers  from  another  priie  cause.  (6  iKs^.  S50.  Tbo 
Romeo  3  Rob.  330  The  Sigrah.  ^  Mob.  168.  TheVnen- 
achap.)  It  has  even  been  permitted  to  the  captors  to  invoke 
the  depoutions  of  the  clumant,  giren  in  another  cause,  to  proTt 
bis  domicil  at  the  first  hearing,  aod  without  an  order  for  fs^ 
ther  proof.  (4  Rob.  166.  The  Vriendschap.)  And  upon  an  |^ 
der  for  farther  proof,  the  affidavits  of  the  captors,  as  to  liicti 
within  their  own  knowledge,  are  admissible  evidence.  (1  Rob. 
340.  The  Maria.  6  Rob,  13.  The  Resolution.) 


It  id  time  to  draw  this  note  to  a  close,  and  in  ao  doing,  it  ib 
proper  to  inform  the  reader  that,  although  authorities  are  cited 
to  support  some  of  the  positions,  they  will  not  always  be  foja4 
to  support  them  in  their  full  extepL  Much  of  what  is  atated,  si 
the  general  practice  of  prise  courts,  is  to  be  gathered  froDi 
lights  scattered  here  and  there  in  the  books,  and  more  frequeni- 
ly  and  accurately  by  attendance  on  the  arguments  of  prise 
causes,  where  the  points  are  discussed  by  counsel,  or  ruled  ii- 
eidei^ttily  by  the  eourt. 
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NOTE  IIL 

OniheRuUqfthe  War  of  1766. 

The  rule,  commonlj  called  the  role  of  1766,  has  aei 
fhis  deoomiaatioo^  from  its  haviog  been  first  jadicially  applied 
by  the  courts  of  prize  in  the  war  of  that  period.  The  French, 
(then  at  vrar  with  Great  Britaiui)  finding  the  trade  with  thdi. 
colonies  idmost  entirely  cut  off  by  the  maritime  superiority  off 
the  British,  relaxed  their  monopoly  of  that  trade,  and  allowed 
the  Dutch  (then  neutral)  to  carry  on  the  trade  between  tha 
mother  country  and  her  colonies,  under  special  licenses,  or 
passes,  granted  to  Dutch  ships  for  this  special  purpose,  exclud- 
ing, at  the  same  time,  all  other  neutrals  from  the  same  trade. 
Many  Dutch  vessels  so  employed  were  captured  by  the  British 
crui8er8,and,togetherwith  their  cargoes,  were  condemned  by  the 
prize  courts,  upon  the  just  and  true  principle  that  by  such  em- 
ployment they  were,  in  effect,  incorporated  into  the  French 
navigation,  having  adopted  the  character  and  trade  of  the  enetoff 
and  identified  themselves  with  his  interests  and  purposes.  Thej 
were,  in  the  opinion  of  these  courts,  to  be  considered  like  trans- 
ports in  the  enemy's  service,  and  hence  liable  to  capture  and 
condenmation,  upon  the  same  principle  as  property  condemned 
by  way  of  penalty  for  resistance  to  search,  for  breach  of  block- 
ade, for  carrying  military  persons  or  despatches,  or  as  contra- 
band of  war.  In  all  these  cases  the  property  is  considered,  pro 
hoc  vice,  as  enemy's  property,  as  so  completely  identified  with 
his  interests  as  to  acquire  a  hostile  character.  So,  where  a  neu- 
tral is  engaged  in  a  trade  which  is  exclusively  confined  to  tbm 
subjects  of  a  country,  m  peace  and  in  war,  and  is  interdicted  to 
all  others,  and  cannot  be  avowedly  carried  on  in  the  name  of  a 
foreigner,  such  a  trade  is  considered  so  entirely  national,  that  it 
must  follow  the  hostile  situation  of  the  country ••    There  is  all 

# 
a  2  Rob.  52.    The  Princessau    na.    Id.  121.     The    lendtborg. 

4  Rob.  118.  The  Ansa  Cathari-    5  IM.  160.  The  View  Anna  9r- 
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the  difterence  between  this  principle  and  the  modem  Biitiik 
doctrine  which  interdicts  to  neotrals,  during  war,  all  trade  not 
open  to  them  in  time  of  peace,  that  there  is  betweeo  the  granfr 
ing  by  the  enemjr  of  special  licenses  to  the  subjeeta  of  the  bel- 
ligerant  state  protecting  tht* ir  property  from  captore  in  a  paiii- 
enlar  trade,  which  the  policy  of  the  enemy  mdoces  him  to  tole- 
rate, and  a  general  exemption  of  such  trade  from  capture.  Tht 
ibrmer  is  clearly  cause  of  confiscation,  whilst  the  latter  has  oo 
ineh  effect>  The  rule  of  the  war  of  1756  waa  fbvnded  apon 
the  former  principle,  and  likewise  upon  a  eoBBtruction  of  the 
treaties  between  Great  Britain  and  Holland,  in  whieh,  the  fw' 
mer  power  contended,  was  conceded  to  the  fatter  a  fteedoin 
of  commerce  only  as  to  her  accustomed  trade  in  time  of  peace. 
The  rale  lay  dormant  through  the  war  of  the  American  revela- 
lion ;  but  was  afterwards  revived  during  the  war  of  the  FVeneh 
reTolutlon,  and  extended  to  the  prohibition  of  all  neotral  traAck 
whatsoever  with  the  colonies,  and  upon  the  eoasts  of  an  enei^f. 

That  this  is  a  correct  representatfon  of  tha  aaftrie,  origtOf  Mnd 
subsequent  application,  of  this  celebrated  fule  of  the  Bnl&ih 
prise  courts,  will  appear  from  its  history. 

It  cannot  be  pretended  that  its  origin  can  be  traced,  in  judi- 
cial records,  to  an  earlier  source  than  that  war  from  which  it 
derives  its  name.  It  has,  indeed,  been  attempted  to  seek,  I7 
the  aid  of  historical  lights,  for  eariier  instancea  of  the  appKcation 
of  the  rale.  But  it  is  evident  that  the  property  of  the  pretend- 
ed neutrals,  wbo,  according  to  M.  Ammdd,  were  employed  by 
the  French  administration  to  carry  on  4he  colonial  traile  dnriif 
the  war  which  ended  with  the  peace  of  Utrecht,  and  that  of 
1744,*^  must  have  been  condemned  as  enemy's  property;  be- 

tharina.    In  t^iig  last  case  Sir  Wil-  quired  to  be  establbhed  bj  oath, 

liam  Scott  distinguishes  from  the  as  io  the  case  of  the  Spankh  Ba- 

ordinary    colonial    trade,    *^  the  gister  ships. 

strict    exclusive   colonial   trade  b  See  the  opinion    of  Mr.  J. 

from  the    colony  to  the  mother  Story,  in  the  case  of  the  Lher- 

country,  where  the  trade  is  limit-  fiool  Packet.  (1  Gallis*  Rep.  513. 

ed  to  native  subjects,  by  the  fun-  524.) 

damental  regulations  of  the  stated  c  6  Rob,  474.  Appendix,  note 

and  the  national  character  is  re-  I.  (a.) 
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eamef  with  aH  tiie  tdTaat8g:e8  poasesfied  by  the  adyocatM  for 
the  British  doetrine  of  aoeesB  to  the  reeordB  of  the  proceedhip 
of  the  prisEe  courts  daring  those  vrars,  no  tnee  can  be  found  in 
them  of  condeninations  under  the  role  as  applicable  to  the  cokh 
nial  trade,  and  because  thai  trade  iras  expressljr  aij|judged  to  hi 
lawful,  by  the  Lords  of  Appeal,  during  the  war  of  1744.<^  It 
has  also  been  asserted  that  the  trea^  of  1668,  renewed  hi  1674^ 
between  Great  Britain  and  Holland,  relaxed  the  primitiTe  rigow 
of  the  law  of  nations  in  this  particular,  and  that  this  relaxfr 
tion  was  gradually  extended  by  similar  treaties  to  other  nft-  ^ 

tions.e    But  this  treaty  was  contended  by  Chreat  Britain  to  be  a 
declaration  of  the  original  and  pre-existing  law  of  nations  on  this 
subject ;  and  the  explanatory  article  signed  on  the  30th  of  Do* 
eember,  1676,  was  itself  declaratory  of  the  meaning  of  the  trei^ 
ty^  and  was  drawn  up  at  the  request  of  the  British  minister,  Sir 
William  Temple/    It  is  true,  it  contains  a  proTiso,  **  that  tfaii 
declaration  shall  not  be  alleged  by  either  party  for  matteia. 
which  happened  before  the  late  peace,  February,   167d-4." 
But,  before  that  peace,  the  two  parties  were  at  war  with  ono- 
another,  and  could  not  claim  the  ri^ts  of  neutrality  against 
each  other,  and  prcTious  to  that  war  they  were  at  peace  with 
all  the  world;  so  that  this  reservation  oould  not  imply  that  yea* 
sels  had  been  recentiy  drawn  into  judgment  on  a  different  un- 
derstanding of  the  principle.    Nor  does  the  letter  of  Sir  Leoline 
Jenkins,  of  the  6th  of  February,  1667,  imply,  that  at  that  time  a 
Teasel  carrying  enemy's  goods  between  ports  of  an  enemy  was 
held  liable  to  condemnation.    It  is  admitted  that  the  preceding; 
letter  of  the  Swedish  resident  adverted  only  to  the  circumstance 
of  the  vessers  having  carried  enemy's  goods  on  her  outward 
voyage,  as  the  ground  on  which  she  was  seiied  on  her  return 
voyage ;  and  it  will  be  seen,  by  quoting  the  whole  of  Sir  Leoline 
Jenkins'  letter,  that  he  does  not  lay  any  stress  whatever  on  the  cir- 
cumstance of  the  former  voyage  being  a  coasting  voyage :  **  The 
question  which  1  am,  in  obedience  to  his  majesty's  most  gracious 

d  See  the  argumeat  of  Drs.  Arnold  and  Laurence  in  the  case  of  the 
Frorvidentia.  (2  Rob.  146.) 
e  6  Rob.  74.  n.  (a.) 
f%Sir  W.  Titnfiit*^  WwicB^  313. 


pfemire,  to  answer  onto,  bdog  a  matter  o^  liiet»  I  tboa^  H 
my  doty  not  to  rely  wboHy  on  my  own  memoiy  or  obaerratian, 
irat  ikither  to  inquire  of  Sir  Robert  Wbemao,  bis  mi^y^ 
ad Yocate  general,  Sir  William  Tomer,  bb  royal  bigboeas,  the 
lord  bigh  admiral's  adFoeaie;  Mr.  Alexander  Cbeck«  bis  majst- 
l!y*s  proetor ;  BCr.  Boger  How,  principal  aetoaiy  and  register  is 
the  high  ccNirt  of  admiral^  in  Bogland,  wbetber  tbay,  or  asy 
of  them,  bad  bbserFed,  or  eoold  call  to  mind,  that,  io  tbe  lali 
war  against  the  Datch,  any  one  ship,  otherwise  free,  as  beloo|- 
0  ing  to  some  of  his  majesty's  allies,  having  carried  goods  beloof' 

ing  to  his  majesty's  enemies,  from  one  enemy's  port  to  anothei^ 
and  being  seined  after  it  had  discharged  the  said  goods^  bdca 
with  the  proceeds  of  that  freight  which  it  bad  carried,  and  receiv- 
ed of  the  enemy  upon  the  account  of  the  ship's  owners,  bad 
been  adjudged  prise  to  his  majesty ;  they  all  ananiaioitsly  re* 
solved  that  they  had  not  observed,  nor  conld  call  to  nilftd,  tbst 
any  such  judgment  or  condemtiation  ever  pasaed  in  tbe  saki 
court;  and  to  this,  fheir  testimony,  I  must,  as  Af  as  jdj  experf* 
ence  reaches,  concur ;  and  if  my  opinion  be»  as  U  seems  to  be^ 
required,  I  do  not,  with  submission  to  better  judgment,  know 
any  thing,  either  in  the  statutes  of  this  realm»  or  in  bis  majesty's 
declarations  upon  occasion  of  the  late  War,  nor  yet  in  the  laws 
and  customs  of  the  seas,  that  can  (supposing  tbe  proper^  of  tbe 
said  proceeds  to  be  bona  fidi  vested  in  the  ship  owners  of  hii 
majesty's  allies)  give  sufficient  ground  for  a  condemnatioB 
in  this  case.  And  the  said  advocates,  upon  the  debate  I 
bad  with  them,  did  declare  themselves  positively  of  the  same 
opinion.  Written  with  my  hand,  this  6tb  day  of  Pebmaiy, 
1667."^  So  that  there  does  not  appear  to  be  any  doubt  re^ 
spectiDg  the  legality  of  the  former  voyage,  but  only  wbetber  the 
ressel  with  a  return  cargo,  being  the  proceeds  of  the  freight  re^ 
ceived  from  the  enemy  on  the  former  voyage,  could  t>e  cea- 
demned  on  the  return  voyage ;  which  question  was  aitdwere^ 
in  the  oegatiye,  provided  the  property  had  bona  Jide  Tested  in 
the  neutral  shipowners.  Before  the  treaty  of  1674  was  con- 
cluded, foreign  vessels  were  freely  admitted  into  tbe  coastiof 
trade  of  France ;  and  when  Louis  XIV.  was  mairjfig  efiEbrts  ts 

g  Sir  LeoUnc  Jenkins'  Wwrka^  voJ.  2.  p.  7<4I . 


APPSNBDL  511 

•tUblish  a  wmeiy  of  seunen  for  hi^naTy,  Md  Colbert,  under 
the  influence  of  the  commercial  syBtem  of  political  economyi 
was  endeayouring  to  appropriate  to  his  own  country  some  poi^ 
tion  of  the  benefits  of  the  carrying  trade,  which  had  been  before 
almost  entirely  condoctedi  eren  from  one  French  port  to  ano- 
ther, by  the  Dutch,  they  did  not  euslude  foreign  vessels  from 
the  coasting  trade,  but  only-  imposed  a  tonnage  of  fifty  sons 
upon  the  Dutch,  and  a  crown  npon  Spanish  and  Flemish  yes- 
8els>  A  like  diBcriminating  duty  was  imposM  npon  foreign 
yesseis  entering  French  ports,  in  whateyer  commerce  they 
might  be  engaged ;  so  that  there  was  as  mneh  reason  to  con- 
clude that  tBe  whole  trade  of  France  was  exclosiyely  appropri- 
ated to  her  own  shipping  in  time  of  peace,  as  that  the  coasting 
trade  was  thus  appropriated.  Thb  renders  it  the  more  impro- 
bable that  the  trade  from  one  enemyVportto  another  should 
have  been  considered  unlawful  by  the  Britbh  price  courtly 
until  the  principle  of  adoption,  or  naturalisation,  was  applied,  in 
the  war  of  1760,  to  the  trade  between  the  mother  country  and 
her  colonies,  from  which  neutrals  were,  in  lact,  excluded  io 
time  of  peace.  Neither  that  principle,  nor  the  more  modem 
doctrine  which  confines  the  neutral  to  hb  accustomed  peace 
trade,  could  be  applied  to  a  commerce  which  the  neutral 
might  carry  on  in  peace  pr  war,  upon  payment  of  alien 
tpnnage  inties.  According  to  Lord  Liyerpool,  this  discrimina* 
ting  duty  of  50  sous  was  suspended  during:  the  war  of  1756,  in 
order  to  ward  off  the  effects  of  the  British  superiority  at  sea;i 
and  this  might  afford  a  pretext  for  applying  the  rule  during  that 
war  to  the  coasting  trade  of  France,  as  it  would  raise  a  pre- 
sumption of  enemy's  interests  in  the  foreign  shipping,  thus 
adopted  into  his  nayigation,  with  all  the  priyileges  of  French- 
built  ships.  But  such  a  presumption  could  never  arise  from  • 
neutral  vessels  entering  the  coasting  trade,  under  the  disadvan- 
tage of  the  discriminating  duty ;  nor  could  the  doctrine  which 
confines  the  neutral  to  bis  accustomed  peace  trade  be  applied^ 

h  VaUn  mr  COrdtmnance^  torn.  1.  p.  14. 
t  DUcourac  on  the  Conduct  of  the  Oovernmcnt  of  Oreat  Britain^ 
8tc.,  p.  9. 
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•iHc  it  ii  tdmltted  by  ffir  WUDun  Scot 
mamul,  Uut  Um  oentrtl  hu  a  right  t 
tndfl  to  tbe  nliuMt  ezteot  of  w  biota  it  ia 
tor  •  sew  trade  from  which  be  me  b< 
It  is  incredible  tb&t  the  frai^t  onlj 
Ceited  in  tbe  wan  of  1744,  ITSB,  ud 
tlie  priBiitire  ttrictiMie  of  tbe  role,  whe 
engaged  in  the  colooial  tnde,  io  tite  ' 
fimtMi,  together  with  their  carEoee ;  u 


t  "I  da  not  nw*n  la  uj  that 
in  tbe  ftccideBt*  of  »  war  the  pro- 
pcrtj  of  neulral*  maj  not  be  va- 
riously entai^led  aod  endanger- 
ed; in  the  nature  of  human  coa- 
nexioDs  it  ia  hardly  pouible  that 
iaconreDiancM  oT  this  kind  ihovid 
be  Bltog^lfaer  avoided.  Some 
aeelrals  will  be  uiqimtly  taguged 
in  corerii^  the  goodt  of  the  ene- 
my, and  oibera  will  be  unjuitly 
■uspected  of  doing  it ;  those  incoo- 
reaieDcei  are  more  than  balanced 
by  the  cnlai^Dient  of  tlieir  oom- 
merce ;  tbe  trade  of  the  bolligc- 
ranta  ii  usually  intermpted  in  a 
great  degree,  and  falli,  in  tbeiame 
degree,  into  the  lap  of  nentrah. 
Bnt  without  refereoce  to  acci- 
deota  of  the  one  kind  or  the  other, 
tit  gmenl  ruie  it,  that  the  nm- 
trot  Aaa  a  right  to  carry  on,  in 
time  o/war,  /li^accuttomed  trade, 
to  the  u/moat  extent  qf  w/nch 
thai  accustomed  trade  U  capablr. 
Very  difTercDt  is  the  case  cX  a 
trade  whidi  Ihc  neutral  has  never 
possessed ;  which  he  holds  by  do 
title  of  use  and  habit  in  (imes  of 
peace,  and  which,  in  fact,  can  ob- 
tain, in  war.  bv  nn  ether  title. 
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on  a  voyage  from  Bordeaux  to  Dunkirk,  1778,  and  the  Praspe* 
riti  from  Nautss  to  Dunkirk,  1779,  could  not  have  been  resto- 
red by  Sir  JameB  Marriott,  upon  the  ground  of  a  relaxation, 
but  restitution  must  have  been  decreed,  upon  the  principle  of  a 
total  abandonment  of  the  rule,  Bince  the  one  was  a  vessel  be- 
longing to  Pniesia,  and  the  other  to  Lubeck,  with  neither  of 
which  states  Great  Britain  had,  at  that  time,  any  treaty  regard- 
ing .this  matter. 

It  is  true  that,  before  the  war  of  1 756,  attempts  were  made  to 
prohibit,  by  mere  proclamation,  all  trade  with  an  enemy. 
Thus,  beside  the  earlier  attempts  of  this  nature,*  by  the  con-' 
vention  concluded  at  London,  on  the  22d  of  August,  1689,  be- 
tween  England  and  Holland,  wherein  the  contracting  partiei 
say,  *<  that,  having  declared  war  against  the  Most  Christian 
King,  it  behoves  them  to  do  as  much  damage  as  possible  to  the 
common  enemy,  in  order  to  bring  him  to  agree  to  such  con- 
ditions as  may  restore  the  repose  of  Christendom ;  and  that,  for 
this  end,  it  was  necessary  'to  interrupt  all  trade  and  commerce  - 
with  the  subjects  of  the  said  king,"  it  was  agreed  between 
them,  ''  that  they  would  take  any  vessel,  whatever  king  or 
state  it  may  belong  to,  that  thall  be  found  sailing  into,  or  out 
of,  the  ports  of  France,  and  condemn  both  vessel  and  mer- 
chandise as  legal  prise;  and  that  this  resolution  should  be  no- 
tified to  all  neutral  states/'  Lord  Liverpool  and  Mr.  Ward, 
among  the  strongest  advocates  for  the  maritime  claims  of  Great 
Britain,  condemn,  in  (he  most  unequivocal  manner,  this  pre- 
tension, on  her  part™  The  Frt*nch  regulation  of  the  2dd  Ju- 
ly, 1704,  seems  to  have  been  intended  to  counteract  these 
measures  of  the  English  and  Dutch,  during  the  war  which  fol- 
lowed the  English  revolution  in  1688,  and,  we  may  supposci 
were  revived  during  the  subst  quent  war  concerning  the  Spa- 
nish succession.  Although  Louis  XIV.,  in  the  preamble  to 
this  ordinance,  stufliously  negatives  the  idea  of  its  being  \pr 

I  Coll.  Mar,  158.  note,  (h.) 

m  Discourse  on  the  conduct  of  the  Government  of  Greaf  Britain^ 
&c.  p.  36.  Ward  on  the  Rights  and  Duties  of  BelU^erants  and 
jYeutraU^  &C«  pp.  3,  4. 
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tended  a»a  measure  of  retaliation,  yet  this  profeeaion  is  poner- 
fiHIy  eontrasfed  with  the  provisions  actually  cootained  in  fk€ 
body  of  the  ediet,  prohibiting  all  neutral  trade  in  articles  te 
growth  or  manufacture  of  the  enemy's  coontiT-y  except  in  the 
direct  voyage  from  the  enemy's  ports  to  a  port  of  the  neutnl 
country  to  which  the  vessel  belongs.^ 

During  the  long  period  of  tranqniiU^  which  followed  lbs 
peace  of  Utrecht,  interrupted  only  by  the  very  shoK  war  of  17|9» 
no  occadon  eonid  be  afforded  to  admimsler  the  principles  ef 
'  prise  law;  and,  as  we  have  seen^  no  traces  of  tlie  ensteoee  of 

the  rule  in  question  can  be  found  previous  to  that  epochs  al- 
though (he  colonial  system  of*  Europe  had,  long  before,  besa 
established,  and  its  maritime  nations  all  participated  m  the 
commerce  of  the  East  and  West  Indies. 

The  Judicial  history  of  the  rule,  during  the  aubaeqoent  wan, 
is  so  admirably  traced  in  a  Memorial  to  Omgrgujrmn  ike  siter- 
thante  ofBaititnoref  Sic^  a  paper  drawn  up,  in  180$,  by  Mr. 
Pinkney,  that  the  subject  cannot  be 'betteriUnstra/ecfiAaalrf 
the  following  extract : 

<'  In  the  war  of  1744,  in  which  Great  Britaio  had  the  power,  if  she 

had  thought  fit  to  exert  it,  to  exclude  the  neutral  states  from  the  go- 

,  loDj  trade  of  France  and  Spain,  her  high  court  of  appeals  decided, 

.that  the  trade  was  lawful,  and  released  such  ressels  as  bad  been 

found  engag^pd  in  it. 

"  In  the  war  which  soon  followed  the  peace  of  Aix-la-Chapelle, 
Grpat  Britain  is  supposed  to  have  first  acted  upon  the  pretension,  that 
such  a  trade  was  unlawful,  as  being  shut  against  neutrals  in  peace. 
And  it  is  certain  that,  during  the  whole  of  that  war,  her  courts  of  prize 
did  condemn  all  neutral  vessels  taken  in  the  prosecution  of  that  trade, 
together  with  their  cargoes,  whether  French  or  neutraL  These  cos* 
demnations,  however,  proceeded  upon  peculiar  grounds.  Iq  the  seven 
years^  war,  France  did  not  throw  open  to  neutrals  the  traflick  of  hei 
colonies.  She  established  no  free  ports  in  the  east,  or  in  the  west 
with  which  foreign  vessels  could  be  permitted  to  trade,  either  geo^ 
rally,  or  occasionally,  at  such.  Her  first  practice  was  simply  to 
grant  special  licenses  to  particular  neutral  vessels,  principally  Dutch, 
and  commonly  chartered  by  Frenchmen,  to  make,  under  the  umuI 
restrictions,  particular  trading  voyages  to  the  colonies.     These  b- 

71  Fo/m,  9ur  COrdonnance,  2  Tbm.  p.  249. 
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censes  teniabed  the  Britiah  courts  with  a  peculiar  reason  for  ee»- 
demning  vessels  sailing  under  them,  tIz.  **  that  they  became,  in  virtue 
of  them,  the  adopted  or  naturalized  ftesseU  of  France^* 

*^  As  soon  as  it  was  known  that  this  effect  was  imputed  to  these 
licenses,  they  were  discontinued,  or  pretended  to  be  so ;  but  the  dis- 
continuance, whether  real  or  supposed,  produced  no  change  in  the 
conduct  of  Great  Britain ;  for  neutral  vessels,  employed  in  this  trade, 
were  captured  and  condemned  as  before.  The  grounds  upon  which 
they  continued  to  be  so  captured  and  condemned,  may  best  be  col- 
lected from  reasons  subjoined  to  the  printed  cases,  in  the  prize  causes, 
decided  by  the  high  court  of  admiralty,  (in  which  Sir  Thomas  Salis- 
bury, at  that  time,  presided.)  and  by  the  lords  commissioners  of  ap- 
peals, between  1757,  and  1766. 

**  In  the  case  of  the  America,  (which  was  a  Dutch  ship,  bound 
from  St  Domingo  to  Holland,  with  the  produce  of  that  island,  belong- 
ing to  French  subjects,  by  whom  the  vessel  had  been  chartered,}  the 
reason  stated  in  the  printed  ca^e  is,  '*  that  the  ship  must  be  looked 
upon  as  a  French  ship,  (coming  from  St.  Domingo,}  for  by  the  lawi 
of  France,  no  foreign  ship  can  trade  in  the  French  West  Indies." 

'*  In  the  case  of  the  Snip».  the  reason  (assigned  by  Sir  Geoiigfe 
Hays,  and  Mr.  Pratt,  afterwards  Lord  Camden)  is,  ^*  for  that  the 
Snip,  (though  once  the  property  of  Dutchmen,}  being  employed  in 
carrying  provisions  to,  and  goods  from,  a  Frcocfa  colony,  thcrtby  he- 
came  a  French  ship,  and  as  such  was  justly  condemned." 

**  It  is  obvious  that  the  reason  in  the  case  of  the  America  proceeds 
upon  a  presumption,  that  as  the  trade  was,  by  the  standing  laws  of 
France,  even  up  to  that  moment,  confined  to  French  sliips,  ^y  ship 
found  employed  in  it  must  be  a  French  ship.  The  reason  in  the 
other  case  does  not  rest  upon  this  idle  presumption,  but  takes  an- 
other ground ;  for  it  states,  that  by  the  reason  of  the  trade  iu  which 
the  vessel  was  employed,  she  became  a  French  vessel. 

*^  It  is  manifest  that  this  is  no  other  than  the  first  idea  of  adoption 
er  naturalization,  acconunodated  to  the  change  attempted  tu  be  in- 
troduced into  the  state  of  things,  by  the  actual  or  pretended  discon- 
tinuance of  the  special  Hcenses.  What,  then,  is  the  amount  of  the 
doctrine  of  the  seven  years'  war,  in  the  utmost  extent  which  it  is  pos- 
sible to  ascribe  to  it  ?  It  is,  in  substance,  no  more  than  this,  that  as 
France  did  not,  at  any  period  of  that  war,  abandon,  or  in  any  degree 
suspend,  the  principle  of  colonial  monopoly,  or  the  system  arising  out 
of  it,  a  neutral  vessel  found  in  the  prosecution  of  the  trade,  which, 
according  to  that  principle  and  that  syMem,  still  continuing  in  force, 
oould  only  be  a  French  trade,  and  open  to  French  vessels,  either  &e- 
^mff,  or  was  kgally  to  be  prtiumed  to  be,  a  Fremih  ?etsel>    It  can- 
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not  be  neceMary  to  show  that  this  dootriDe  differs  essentialh  final 
the  principle  of  the  preseot  day  :  bat,  even  if  it  were  otherwise,  the 
practice  of  that  war,  whatever  it  might  be,  was  undoabtedlj  contnrf 
to  thatof  the  war  of  1744,  and,  as  contrasted  with  it,  will  DotbecoB- 
tidered,  by  those  who  have  at  all  attended  to  the  history  of  these  two 
periods,  as  entitled  to  any  peculiar  veneration.     The   effects  of  tbat 
practice  were  almost  wholly  confined  to  the  Dutch,  who  had  rendered 
themselves  extremely  obnoxious  to  Great  Britain,  by  the  selfish  and 
pusillanimous  policy,  as  it  was  falsely  called,  which  enabled  them,  do- 
ring  the  seven  years'  war,  to  profit  of  the  trouble*  of  the  rest  of  Europe. 
*•  In  the  war  of  1744,  the  neutrality  of  the  Dutch,  while  it  contino- 
ed,  had  in  it  nothing  of  complaisance  to  France ;   they  furnished,  from 
the  commencement  of  hostilities,  on  account  of  the  pragmatic  sanc- 
tion, succours  to  the  confederates ;  declared  openly,  after  a  time,  in 
favour  of  the  queen  of  Hungary  ;  and,  finally,  determined  upon,  and 
prepared  for,  war  by  sea  and  land.     Great  Britain,  of  coarse,  had  no 
inducement,  in  that  war.  to  hunt  after  any  hostile  principle,  by  the 
operation  of  which,  the  trade  of  the  Dutch  might  be  harassed,  or  the 
advantage  of  their  neutral  position,  while  it  lasted,  defeated.     la  the 
war  of  1756,  she  had  this  inducement  in  its  utmost  «treogt/).     Inde- 
pendent of  the  commercial  rivalry  existing  between  ^  two  nations, 
the  Dutch  had  excited  the  undisguised  resentment  of  Great  Britain, 
by  declining  to  f\imish  against  France  the  succours  stipulated  by 
treaty;    by  constantly  supplying  France  with   naval   and  warlike 
stores,  through  the  medium  of  a  trade,  systematically  pursued  by  the 
people,  and  countenanced  by  the  government ;  by  grantii^  to  France, 
early  in  1757,  a  free  passage  through  Namur  and  Macstricht,  for  the 
provisions,  ammunition,  and  artillery,  belonging  to  the  army,  desti- 
ned to  act  against  the  territories  of  Prussia,  in  thft  neigfhbourhood  of 
the  Low  Countries ;   and  by  the  indifference  with  which  the?  saw 
Nieuport  and  Ostcnd  surrendered  into  the  hands  of  Prance,  by  the 
court  of  Vienna,  which  Great  Britain  represented  to  be  contrary  to 
the  Barrier  treaty,  and  the  treaty  of  Utrecht.     Without  entering  into 
the  sufficiency  of  these  grounds  of  dissatisfaction,  which  andoubtedly 
had  a  great  influence  on  the  conduct  of  Great  Britain  towards  the 
Dutch,  from  1757  until  the  peace  of  1763,  it  is  manifest,  that  this 
very  dissatisfaction,  little  short  of  a  disposition  to  open  war,  and  fi«- 
qucntly  on  the  eve  of  producing  it,  takes  away,  in  a  considerable  de- 
gree, from  the  authority  of  any  practice  to  which  it  may  be  suppo- 
sed to  have  led,  as  tending  to  establish  a  rule  of  the  public  law  of 
Europe.     It  may  not  be  improper  to  observe,  too,  that  the  station  oc- 
cupied by  Great  Britain,  in  the  seven  years'  war,  (as  proud  a  one  as 
any  country  ever  did  occupy,)  coiDpared  with  thatof  tbe  other  Eqiih 
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pean  powers,  wat  not  exactly  calculated  to  make  the  meamret 
which  her  resentments  ag^ost  Holland,  or  her  Wewt  against  France, 
jni^ht  dictate,  peculiarly  respeclful  to  the  general  rights  of  neutrals. 
In  the  north,  Russia  and  Sweden  were  engaged  in  the  confederacy 
against  Prussia,  and  were,  of  course,  entitled  to  no  consideration  in 
this  respect.  The  government  of  Sweden  was,  besides,  weak  and  im- 
potent. Denmark,  it  is  true,  took  no  part  in  the  war ;  but  she  did  not 
lufTer  by  the  practice  in  question.  Besides,  all  these  powers  combi- 
ned, would  have  been  as  nothing  against  the  naval  strength  of  Great 
Britain  in  1758.  As  to  Spain,  she  could  have  no  concern  in  the 
question,  and,  at  length,  became  involved  in  the  war  on  the  side  of 
France.  Upon  the  whole,  in  the  war  of  1756,  Great  Britain  had  the 
power  to  be  unjust,  and  irresistible  temptations  to  abuse  it.  In  that' 
of  1744,  her  power  was,  perhaps,  equally  great,  but  every  thing  wai 
favourable  to  equity  and  moderation.  The  example  afforded  on  this 
subject,  therefore,  by  the  first  war,  has  far  better  titles  to  respect 
than  that  furnished  by  the  last 

^*  In  the  American  war,  the  practice  and  decisiom  on  this  point  fol* 
lowed  those  of  the  war  of  1744. 

**  The  question  first  came  before  the  lords  of  appeal  in  Januaiy 
1782,  in  the  Danish  cases  of  the  Tiger,  Copenhagen,  and  others,  cap* 
tured  in  October,  1780,  and  condemned  at  St.  Kitts,  in  December  fol- 
lowing. The  grounds  on  which  the  captors  relied  for  condemnation, 
in  the  Tiger,  as  set  forth  at  the  end  of  the  respondent's  printed  case, 
were,  *  for  that  the  ship  having  been  trading  to  Cape  Francois,  where 
none  but  French  ships  are  allowed  'to  carry  on  any  trafick,  and  having 
been  laden,  at  the  time  of  the  capture,  with  the  produce  of  the  French 
part  of  the  island  of  St.  Domingo,  put  on  board  at  Cape  Francois,  and 
both  ship  and  cargo  taken  confessedly  coming  from  thence,  must,  (pur- 
suant to  precedents  in  the  like  cases  in  the  last  war,)  to  all  intents  and 
purposes,  be  deemed  a  ship  and  goods  belonging  to  the  French,  or  at 
least  adopted  and  naturalized  as  such.' 

"  In  the  Copenhagen,  the  captor's  reasons  are  4hu8  given: 

^'  '  Ist.  Because  it  is  allowed  that  the  ship  was  destined,  with  her 
cargo,  to  the  island  of  QuadaUmpe,  and  no  other  place.'  • 

«(  •  2dly.  Because  it  is  conirary  to  the  established  rule  of  general  law^ 
to  admit  am/  neutral  ship  to  go  to,  and  trade  aty  a  port  belonging  to  a 
colony  of  the  enemy,  to  which  such  neutral  ship  could  not  have  freely 
traded  in  time  of  peace.* " 

'*  On  the  22d  of  January,  1782,  these  causes  came  on  for  hearings 
before  the  lords  of  appeal,  who  decreed  retfiftilton  in  all  of  them: 
thus,  in  the  most  solemn  and  explicit  manner,  disavowing  and  re- 
jecting the  pretended  rules  of  the  law  of  nations,  upon  which  the  cap- 
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ton  relied;  the  first  of  whiohVas  litenlly  borrowed  from  tbedodnB 
of  the  war  of  1756,  and  tbe  last  of  which  is  that  wmry  role  oa  wlic 
Great  Britain  now  relies. 

^  Ittstme,  that,  io  tiiese  cases,  the  jodgrmeiit  of  tl^  lords  was  pr 

Boooced  iqwD  one  shape  ooly  of  the  colony  trade  o€  Fraace,  as  ca 

ried  on  by  neutrals;   that  is  to  say,  a  trade  between  the  colony  i 

France  and  that  of  the  country  of  the  neutral  shipper.     But,  as  i 

distinction  was  supposed  to  exist,  in  point  of  principle,  between  tk 

different  modifications  of  the  trade,  and  as  the  jadc^ment  went  upo 

general  g^rounds  applicable  to  the  entire  subject,  we  ahaH  not  b 

thought  to  overrate  its  efiect  and  extent,  when  we  represent  it  ssi 

complete  rejection,  both  of  the  doctrine  of  the  seven  years'  war,  sa 

of  that  modem  prin^ple,  by  which  it  has  been  attempted  to  replao 

it.    Bat,  at  any  rate,  the  subsequent  decrees  of  the  same  higb  tribo 

nal  did  go  that  length.    Without  enumerating  the  eases,  of  rarioB 

descriptions,  inrolring  the  legality  of  the  trade  in  all  its  modes, 

were  favourably  adjudged  by  the  lords  of  appeal,  after  the 

peace,  it  will  be  sufficient  to  mention  the  case  of  Ae  Fervagimg'f  de 

cided  by  them  in  1785  and  1786.      This  was  the  case  of  m  DawA 

skip,  laden  with  a  cargt)  of  dry  goods  and  proTuioos,  with  winch  she 

was  bound  on  a  voyage  from  Marseillei  to  Jtoffhuque  and  Cope 

Franqoiiy  where  she  was  to  take  in,  for  Europe,  a  return  cargo  o 

West  India  produce.    The  ship  was  not  proceeded  against ;  but  thi 

cargo,  which  was  claimed  for  merchants  of  Ostend,  was  condemned  t 

enemy's  property,  (as  in  truth  it  was,)  by  the  vice-admiralty  of  Antt 

gua,  subject  to  the  payment  of  freight  pro  rata  iimerU^  or,  rather,  lb 

the  whole  of  the  outward  voyage.    On  appeal,  as  to  the  cargo,  dM 

lords  of  appeal,  on  the  8tb  of  March,  1785,  reversed  the  condemna 

tion,  and  ordered  further  proof  of  the  property  to  be  produced  withii 

three  months.    On  the  28th  March,  1786,  no  further  proof  having 

been  exhibited,  and  the  proctor  for  the  claimants  declaring,  that  h 

should  exhibit  none,  the  lords  condemned  the  cargo,  and,  on  the  sam 

day,  reversed  the  deSree  below,  giving  freight,  pro  mta  titnerif,  ((it» 

which  the  neutral  master  had  appealed,]  and  decreed  freight  generally 

and  the  costs  of  the  appeal. 

**  It  is  impossible  that  a  judicial  opinion  could  go  more  concIusi?el 
to  the  whole  question  on  the  colony  trade  than  this  ;  for  it  not  on! 
disavows  the  pretended  illegality  of  neutral  interpositions  in  tb 
trade,  even  directly  between  France  and  her  colonies  ;  (Uie  most  ei 
ceptionable  form,  it  is  said,  in  which  that  interposition  could  prese 
itself;]  it  not  only  denies,  that  property  engfaged  in  such  a  trade  is,< 
that  account,  liable  to  confiscation,  (inasmuch  as,  after  having  ren 
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led  the  oondemnatioQ  of  the  cai^no  pronouoced  belovr,  it  proceeds  %£» 
terwards  to  condemn  it,  merely /or  toant  of  farther  proof  cu  to  iheprtk* 
periy,)  but  it  holds  that  the  trade  is  so  unquestionablj  lawful  to  nea- 
trals«  as  not  even  to  put  in  jeopardy  the  claim  to  freight  for  that  put 
of  the  voyage  which  had  not  yet  begun,  and  which  the  party  had  not 
yet  put  himself  in  a  situation  to  begin.  The  force  of  this,  and  Urn 
other  British  decisions  produced  by  the  American  war,  will  not  be 
aFoided,  by  suggesting,  ihat  there  was  any  thing  peculiarly  faFourable 
in  the  time  when,  or  the  manner  in  which,  France  opened  her  cokmj 
trade  to  neutrals  on  that  occasion.  Something  of  that  sort,  however* 
has  been  said !  We  find  the  following  language  in  a  very  learned  opi-^ 
nion  on  this  point :  *  It  is  certainly  true,  that  in  the  last  war  (the 
American  war)  many  decisions  took  place  which  .then  pronounced 
that  such  a  trade  between  France  and  her  colonies  was  not  coosi-, 
dered  as  an  unneutral  commerce ;  but  under  what  circumstances^ 
It  was  understood  that  France,  in  opening  her  colonies  during  the 
war,  declared^  that  this  was  not  done  with  a  temporary  view,  relative 
tb  the  war,  but  on  a  general  permanent  purpose  of  altering  her  oolo-' 
nial  system,  and  of  admitting  foreign  vessels,  universally,  and  at  aO 
times,  to  a  participation  of  that  commerce ;  taking  that  to  be  the  fhci, 
(however  suspicious  its  commencement  might  be,  during  the  actual 
existence  of  a  war,)  there  was  do  g^und  to  say,  that  neutrals  were 
not  carrying  on  a  commerce  as  ordinary  as  any  other  in  which  they 
could  be  engaged ;  and,  therefore,  in  the  case  of  Vertagtingy  and  in 
many  other  succeeding  cases,  the  lords  decreed  payment  of  freight  to 
the  neutral  ship  owner.  It  is  fit  to  be  remembered,  on  this  occasioUy 
that  the  conduct  of  France  evinced  how  little  dependence  can  be 
placed  upon  explanations  of  measures  adopted  during  the  pressure  of 
war ;  for,  hardly  was  the  ratification  of  the  peace  signed  when  she 
returned  to  her  ancient  system  of  colonial  monopoly.' 

"  We  answer  to  all  this,  that,  to  refer  the  decision  of  the  lords,  in 
the  Vervagting,  and  other  succeeding  cases,  to  the  reason  here  as 
signed,  is  to  accuse  that  high  tribunal  of  acting  upon  a  confidence 
which  has  no  example  in  a  singularly  incredible  declaration,  (if,  in- 
deed,  such  a  declaration  was  ever  made,)  after  the  utter  folsehood  of  it 
had  been,  as  this  learned  opinion  does  itself  inform  us,  unequi?ocalljr 
and  notoriously  ascertained. 

**  We  have  seen  that  the  Verw»gting  was  decided  by  the  lords  in 
1785  and  1786,  at  least  two  years  after  France  had,  as  we  arc  told, 
'  returned  to  her  ancient  system  of  colonial  monopoly,'  and  when,  of 
course,  tlie  supposed  assertion  of  an  intended  permanent  abandon- 
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Bwnt  of  tb&t  ijntem  coaM  not  b«  peimttted 

"  W«  Muwer,  fkHher,  that  if  this  allege 
mule,  (and  we  tniut  be  alloved  to  u;  tha 
of  it  out  of  the  opinion  abore  recited,)  it  n 
bnnal  and  anthentic  ibape,  aa  to  be  the  fi 
tioa. 

"  Iti*  not  contained  in  the  French  tnett 
it  iroold  be  prc^r  to  look  for  it,  and  «e  are 
dacumenl  proceeding  from  the  i:oTeninient 
mid  to  appear.  There  does  not,  in  a  word, 
thiD^  which  an  enliffhtened  tribunal  coaM  bi 
aidedug  a*  a  pled^  on  the  part  of  Franc 
npoo,  or  eren  meditated,  the  eitraTagaQt  ct 
tem  which  abe  is  said,  in  tfai«  opinion,  tohaf 
Donnce  to  the  world.  Bnt  eren  if  tbe  declaj 
tua.ll;  made,  aod  Ibat,  too,  with  all  possible  n 
difficultto  pcnuade  any  thinking  man  that  t 
claralion  was,  in  anj  dcgi^e,  confided  in ;  a 
cdontry,  could  regard  it  in  any  other  li^ht  th 
could  gi re  no  right  which  would  not  equally  w 
the  whale,  it  is  ntanifeillj  impracticable  to  i 
lords  of  appeal,  in  and  after  the  American  W! 
placed  on  thia  declaration,  of  wliich  there  is 
was  made — which,  it  is  certain,  was  not  a 
made — which,  hoirever  made,  was  not,  and  < 
any  time  far  less  in  178j  and  I7QG,  n>hen  it 
queBtionahly  proved  hy  the  public  and  undisg 
posed  aulhors,  in  direct  oppusilion  lo  it.  1 
who  sat  in  the  high  court  of  admiralty  of  C 
greater  part  of  the  late  war,  did  not  coa«ider 
ing  upon  tliis  i^round,  is  evident ;  fur,  notwill 
1756  he  was  the  roost  zealous,  and,  porhapa 
condemnation  of  the  Dutch  ships  engaged 
France,  yet,  upon  the  breaking  out  of  the  1 
tbe  decisions  in  the  American  war  as  author 
gidily  of  that  trade,  and  decreed  accordingly. 
.  "  If,  as  a  mure  plausible  answer  to  these  i 
the  light  of  authorities,)  than  that  tvliich  we 
shuuhl  be  laid  that  they  ought  rather  to  be  ri 
lices  to  policy,  or  even  to  necessity,  under  ci 
lardilEculty  and  peril,  than  as  an  expression  i 
«f  tlie  lord*  of  appeal,  or  the  gorerniDent  ot 
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^mtter  of  right,  it  migbt,  perhaps,  be  sufficient  to  reply,  that  if  the 
ed  neutrality  coupled  with  the  situation  of  Great  Britain  as  a  party  to 
the  war,  did  in  any  degree  compel  these  decisions,  we  might  also  expect 
to  find,  at  the  same  era,  some  relaxation  on  the  part  of  that  country 
relative  to  the  doctrine  of  contraband,  upon  which  the  convention  of 
the  armed  neutrality  contained  the  most  direct  stipulations  which  the 
northern  powers  were  particularly  interested  to  enforce.     Yet  such 
was  not  the  fact.    But,  in  addition  to  this,  and  other  considerations  of 
a  similar  description,  it  k  natural  to  inquire  why  it  happened,  that  if 
the  lords  of  appeal  were  satisfied  that  Great  Britain  possessed  tlie  right 
in  question,  they  recorded,  and  grave  to  the  world,  a  series  of  decisioiu 
against  it,  founded,  not  upon  British  orders  of  council^  g^tuitously 
relaxing  what  was  still  asserted  to  be  the  strict  right,  as  in  the  lata 
war,  but  upon  general  principles  of  public  law.      However  prudence 
might  have  required  (although  there  is  no  reason  to  believe  it  did  re- 
quire) an  abstinence,  on  the  part  of  Great  Britain,  from  the  extrema 
exercise  of  the  right  she  had  been  supposed  to  claim,  still  it  could  not 
be  necessary  to  give,  to  the  mere  forbearance  of  a  claim,  the  stamp 
and  character  of  a  formal  admission,  that  the  claim  itself  was  illegal 
and  unjust.     In  the  late  war,  as  often  as  the  British  government  wish- 
ed to  concede  and  relax,  from  whatever  motive,  on  the  subject  of  tbm 
colony  trade  of  her  opponents,  an  order  of  council  was  resorted  tO| 
setting  forth  the  nature  of  the  concession,  or  relaxation,  upon  which 
the  courts  of  prize  were  afterwards  to  found  their  sentences;  and,  un- 
doubtedly, sentences  so  passed  cannot,  in  any  fair  reasoning,  be  con- 
sidered as  deciding  more  than  that  the  order  of  council  is  obligatorjr 
on  the  courts  whose  sentences  they  are.     But,  the  decrees  of  the 
lords  of  appeal,  in  and  after  the  American  war,  are  not  of  thisdescrip* 
tion;  since  there  existed  no  order  of  council  on  the  subject  of  them; 
and,  of  course,  they  are,  and  ought  to  be,  of  the  highest  weight  and 
authority  against  Great  Britain,  on  the  questions  involved  in,  and  ad- 
judged by,  them.'* 

In  confirmation  of  the  preceding  authorities,  adduced  from 
the  decisions  of  the  British  prise  courts,  during  the  wars  of 
1744, 1756,  and  1778,  the  following  cases  may  be  added  from 
the  adjudications  of  the  common  law  tribunals. 

The  first  is  that  of  Berens  ▼.  Rucker,  ruled  by  Lord  Mam- 
field  at  the  sittings  after  Trinity  Term,  1761.*  This  was  an  ac- 
tion on  a  policy  of  insurance  on  a  Dutch  ship,  called  the  Tyd, 

Q  1  jr.  Bl  313. 
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uid  fti  cargo,  tt  tnd  rmm  Bt.  Emtatii 
noted  a  Dutch  ihip,  and  the  goods  D 
ladrn  rD  ^nj  French  port  in  the  West  1 
worth  12,000/.,  and  inrared  at  a  pren 
cent  which  ttsb  iDflamed  to  Ihii  high 
Undlber  of  captures  made  by  the  Britiflt 
•Oifuclou  or  illicit  trade,  and  the  detent] 
the  proee«dingi  in  the  couria  of  admiial 
abip  waa  at  St.  Euatatias,  taking  in  ber 
of  tugar  and  indigo,  and  other  Frendi  c( 
put  OD  boani  her,  partly  out  of  barita  tit 
the  ahore  of  the  Island.  On  the  lath  ol 
on  her  voyage  to  Amaterdaio;  on  the 
a  Brtlisfa  privateer,  and  carried  Into  Pa 
On  the  lat  of  August  the  Beamen  were 
^g  iuterrogatoriea,  and  the  maater  en 
high  court  of  admirallj.  In  October  II 
to  apecify  what  part  of  Uw  gooda  were  i 
Bt.  Euatadna,  and  what  from  the  barki 
nued,  from  court  to  court,  till  February, 
entory  decree  waa  pronounced  for  the  c 
anta  in  not  apecifying,  and  lIuU,  Aarrfot 
presumed  FrcniA  property.  There  waa 
butae  many  casea  atood  before  i(,  aa  the 
tmd  aa  the  cargo  waa,  in  part,  periahi 
owners  agreed  with  the  captora  to  gin 
in  order  to  obtain  a  revereal  of  the  ae 
waa  had  by  cotiaent,  and,  in  order  to  gi^ 
it  was  decreed,  by  consent,  that  there  \ 
■eizure,  and,  thereujion,  coata  were  deer 
the  cargo  was  restored  to  the  claimant 
stored,  proceeded  to  Amsterdam;  and, 
the  chamber  of  insuranr.pa,  in  that  cil^ 
the  [Jlaiotiff  towards  the  luse  and  expen 
ca|)ture,  detention,  and  litigation,  and  k 
was  brought. 

•*  Lord  Majxsjleld.  The  Brat  qneatioi 
juat  capture?  Both  acnteucea  are  out  o 
and  undone,  by  oanaent.    The  capture 
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The  pretenee  wat,  that  part  of  this  cargo  was  put  qb  board  off 
St.  EufitatioB,  out  of  barks  supposed  to  come  from  the  French 
islands,  and  not  loaded  immediately  from  the  shore.  This  is 
now  a  settled  point  by  the  lords  of  appeal,  to  be  the  same  thing 
as  if  they  had  been  landed  on  the  Dutch  shore,  and  then  pot 
on  board  afterwards;  in  which  case  there  is  no  colour  for 
aeiEure.  The  rule  u,  thai  if  a  neutral  ship  trade  to  a  FVeneh 
colony  f  with  aUihe  privileges  of  a  French  Mpy  and  it  thus  adcfi^ 
tdand  naiuraUzed^  it  must  6e  looked  upon  €U  a  French  ship,  and 
is  liable  to  be  taken.  Not  so  if  she  have  only  French  produce 
on  board,  without  taking  it  ia  at  a  French  port,  for  it  may  be 
purchased  of  neutrals. 

**  The  second  question  is^  whether  the  owners  hare  acted 
bona  fide  and  uprightly,  as  men  acting  for  themselTes,  and 
upon  a  reasonable  footing,  so  as  to  make  the  expenses  of  thto 
compromise  a  loss  to  be  borne  by  the  insurers.  The  order  of 
the  judge  of  the  admuralty  to  specify  was  illegal,  contrary  to 
the  marine  law  and  the  act  of  parliament,  which  is  only  decia* 
ratory  of  the  marine  law;  because,  if  they  had  specified,  it 
could  be  of  no  consequence,  according  to  the  rule  I  before 
mentioned.  The  captors  were,  howerer,  in  possession  of  ar 
sentence,  though  an  unjust  one ;  and  a  court  of  appeal  cannot, 
or  seldom  does,  upon  a  rerersal,  give  costs  or  damages  which 
have  accrued  subsequent  to  the  original  sentence ;  for  these 
damages  arise  from  the  fault  of  the  judge,  not  of  the  partiea. 
Under  all  these  circumstances,  the  owners  did  wisely  to  offer  a 
compromise.  The  cargo  was  worth  12,000/. ;  the  appeal  was 
hazardous,  the  delay  certain.  The  Dutch  deputy  in  England 
negotiated  the  compromise;  the  chamber  of  commerce,  at 
Amsterdam,  ratified  it,  and  thought  it  reasonable.  Had  the 
whole  sentence  been  totally  reversed,  the  costs  must  have  sat 
heavy  on  the  owners.  I,  therefore,  think  the  insurers  liable  to 
answer  this  average  loss,  which  was  submitted  to,  in  order  to 
avoid  a  total  one.*^ 

Such  was  the  definition  of  the  rule,  as  given  by  a  judge  who; 
according  to  Blaekstonej  attended  the  commission  of  appeals^ 

p  Park  on  Ins.  90.  £d.  1809. 
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twl  eondoeted  ib  dsciiiotH  daring  tl 
"  whoM  Biuteily  acqiuintuiee  wilb  \h 
ksowD  and  refered  bj  eveij  •tate  in  £ii 
Tbe  next  ewe  u  Um(  of  Birmcr  v. 
Uk  court  of  commoo  pleu,  BUatj  T 
Lord  Lougkbcrougk  iwet  the  IblloiriDg 
the  prOKciriioB  of  the  mc  which  emu 
great  complainti  were  made  bj  nentnl  | 
duct  of  Engliib  [irivaleera  in  the  channel 
cbantioeD;  and  &  qnettioii  bad  alto  an 
Jecta  of  Holland  and  the  officers  of  the 
extent  of  the  trealiei  of  commerce  bet 
tbe  Datob  republic ;  tbe  Dutch  claiming 
French  all  aach  goods  aa  were  not  apeei 
der  the  title  of  coatr*b«nd;  wtiile,  on  fl 
■avr  >t  w*  eontended,  that  free  ships  onl 
to  such  course  of  trade  as  was  carrJetl 
that  the  Dutch  being  txdudedfnm  the 
Weit  ItiJut  m  lime  ofpeaet,  and  otUy  at 
to  covet  their  trade,  their  thipt  oughl  to  b» 
FrtttA,  and  teere,  there/ore,  lanfidprizi." 
The  next  adjudication  which  may  be  ad 
illostrete  the  history  of  the  rule,  is  the  c 
determined  m  Ibe  house  of  lord^  on  (he  2< 
was  a  Dutch  ship,  which  sailed  from  tbe 
August,  1 779,  bound  to  Cura^oa,  where  s 
of  November  following,  with  a  carj^o  of  1 
articles  of  proTisione,  and  tfaence  sailed 
the  inland  of  St.  Domingo,  where  the  rai 
cargo  of  colonial  produce  taken  on  boari 
for  AmBterdam  on  the  171h  of  April,  I 
May  abe  was  captured  by  a  British  priva 
Scotland,  where  the  ship  and  cargo  were 
tember,  1780,  condemned,  n  lawful  priz 
rai.    An  appeal  was  entered  to  the  coi 
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the  sentence  was  afltrmed,  and  the  claimants  appealed  to  the 
house  of  lords,  who  reversed  the  decrees  of  the  courts  lielowi 
and  ordered  the  value  of  the  ship  and  cargo  to  be  paid  to  the 
claimants. 

It  has  been  alleded  that  thb  case  was  determined  by  the 
house  of  lords,  as  it  is  said  the  parallel  case  of  the  Tiger  must 
have  been  by  the  lords  of  appeal,  upon  the  ground  of  the  ex- 
istence of  a  French  edict  dated  the  Slst  of  July,  1779,  open- 
ing the  colonial  trade  to  neutrals.^  But,  as  we  have  seen,  this 
could  not  possibly  have  been  the  foundation  for  the  decree  of 
restitution  in  the  case  of  the  Tiger.  1st  Because  no  such 
edict  can  be  found  in  any  coUectioB  of  French  arret^s,  and  it 
is  acknowledged  that  the  search  for  it  had  been  fruitless.^ 
2d.  Because  the  edict  has  been  supposed  to  have  lieen  issued 
JlagratUe  hello;  and  a  trade  opened  in  time  of  war  to  neu- 
trals could  not  be  considered  as  an  accustomed  trade  in 
the  view  of  the  prize  courts.  3d.  Because  it  is  admitted  that 
France  returned  to  her  ancient  colonial  system  after  the  peace 
of  1783,  and  yet  the  lords  of  appeal  persisted  in  decreeing  res* 
titution  of  neutral  property  taken  during  the  war.  4th.  Be- 
cause the  supposed  edict  of  the  Slst  July,  1779,  is  not  recited 
ID  the  printed  case  of  the  Tiger ;  but  on  the  contrary,  a  spe* 
cial  ordinance,  of  a  preceding  date,  is  relied  upon  by  the  claim- 
ants in  that  case  as  opening  to  foreigners  the  ports  of  St.  Do- 
mingo. The  objection  also  applies  to  this  ordinance,  that,  be- 
side its  being  issued  immediately  upon  the  commencement  of 
hostilities,  it  was  the  mere  local  act  of  a  colonial  governor,  and 
still  less  likely  to  be  regarded  by  the  lords  of  appeal  as  indica- 
tive of  a  permanent  change  in  the  coloniul  {system  of  France 
than  the  supposed  more  general  edict  of  the  5  st  July,  1779. 

If,  then,  the  opening  of  the  French  colonies  to  neutrals  could 
not  have  formed  the  basis  on  which  restitution  was  decreed  by 
the  lords  of  appeal,  in  the  case  of  the  Tiger  ;  was  it  the  real 
groucd  of  the  reversal,  by  the  house  of  lords,  of  the  decree  of 
condemnation  in  the  case  of  the  Katharina  1 

t  6  Rob.  Appendix,  Note  I.  478.  u  Ih.  476. 
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Whea  As  poBBdi  oT  a  Jndieitl  d 
conrt,  it  la  not  sdIj  laperfliioiu,  bnt 
the  loqaifer  tainj  wbo  b  wcking  for 
decUon,  to  look  for  it  in  the  u^^meDi 
lodeed,  ugoed  bj  t)w  eoowel  for  Ike 
rfao,  tlist  the  Praneh  sdlet,  of  the  3 
ttat  eue  from  tk«  geoenl  nk  irtiie 
the  prMcdiug  war;  wfailHt,  on  ftn 
coobmI  denied  that  any  reliaaee  flool^ 
ilt7  and  peraaMOM  of  the  lappoMd 
Wfttem  tt  Fraoee.  It  waa,  also,  com 
eoaniel,  that  the  abip  waa  exempted 
([enrral  ImniDiii^  of  the  Doleh  treaty 
eontrarj,  the  coddkI  for  the  eaptors  ; 
&ble  to  eondetnutlon  for  CBrryiag  pr 
Voyage,  contrar;  to  the  same  treaty. 
glanced  at  by  the  learned  lord  who  i 
the  boote  of  lords  were,  1st  The  wi 
conrt  below.  Sd.  The  disconUnuanct 
American  revoliition,  of  the  principle  ' 

Aa  to  the  Gr«t  point,  Ihere  leeniB  to 
articles  of  union  between  England  ai 
admirally,  in  Scotland,  was  preserred 
which,  nnqnestionably,  extended  topri 
qnent  act  of  the  British  parliament  I 
this  respect.  The  appeal  is  to  the  coi 
to  the  boufle  of  lordt.^ 

The  second  point,  on  which  the  dec 
waa  founded  Is,  "  beeanse  the  princi 
below  bad  proceeded,  although  adber 
ended  in  I7ft3,  had  been  departed  fi 
Baled  in  1782." 
,  Hence  it  is  manifett  that  the  decree 
this  case,  can  only  l>e  referred  to  an  at 
rule  of  Ihe  war  of  1766.  And  each  ii 
cation  as  understood  by  the  reporter  I 
{•inal  note  to  the  case,  says,  in  the  rerj 
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cauntel,  <*  It  is  now  establiBhed,  bj  repeated  determinitioiii, 
that  Deither  dhipa  nor  eargoes  the  property  of  sobjeets  of  neu* 
tral  powers,  either  going  to  trade  at,  or  coming  from,  the  French 
West- India  iBlands^  with  cargoes  purchased  there,  are  liable  to 
capture."  There  is,  then,  no  occasion  to  advert  to  the  printed 
reasons  of  the  parties  in  order  to  rest  this  decree  upon  a  sup* 
posed  exception  to  the  rale  which  is  not  stated  by  the  tribunal 
itself. 

Tet  they  may  be  quoted  as  a  confirmation  of  what  has  been 
before  asserted  respecting  the  origin  and  nature  of  the  rule. 
Thus  it  was  stated  by  the  claimant's  counsel,  (of  whom  Sir 
WiUiam  Seollj  then  at  the  bar,  was  one,)  '^  That  it  was  now 
established  that  neither  ships  or  cargoes,  the  property  of  sub- 
jects of  neutral  powers*  either  going  to  trade  at,  or  coming 
from,  the  French  West-India  islands,  with  cargoes  purchased 
there,  are  liable  to  capture ;  for  in  inany  recent  instances,  par* 
ticularly  the  Tiger^  a  Danish  ship,  with  a  cargo  purchased  al 
Cape  Francois,  proceeding  to  St  Thomai;  the  Capenkagent 
a  Danish  ship,  from  St.  Thomas  to  Gnadalonpe;  the  Jange 
Jan^  a  Dutch  ship,  with  a  cargo  taken  in  at  Port-au-Prince» 
and  bound  to  Cura^oa;  and,  likewise,  in  the  case  of  the  sloop 
Nancy,  and  six  other  Danish  vessels,  with  cargoes  taken  in  at 
Guadaloupe,  in  the  year  1780,  and  bound  therewith  to  the 
island  of  St  Thomas,  under  convoy  of  a  Danish  frigate ;  all 
which  were  captured  by  British  cruisers,  and  condemned  in 
the  vice-admiralty  courts,  in  the  British  West-Indies.  The  lords 
commissioners  of  appeal  reversed  the  sentences  of  condemna- 
tion, and  restored  the  ships  and  cargoes.'^ 

To  which  it  was  answered  by  the  captor^s  counsel,  "  7%ai 
the  guhjeets  of  all  other  nationM  being  abtoltUely  prohibited  to 
trade  to,  or  /rom^  the  JFWncA  Weat-India  islands^  by  the  fundO" 
tnental  laws  of  France^  the  ship  in  questioHj  coming  dxretUyfitm 
St,  Domingo^  with  a  cargo  taken  in  there,  (be  the  property 
whose  it  might,)  nnist  be  considered  as  Frenehj  and,  as  such, 
both  ship  and  cargo  were  lawful  prise,  agreeably  to  many  de-^ 
cisions  in  the  courts  of  admiralty,  and  by  the  lords  of  appeal 
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but  tear,  founded  npon  the  cle&reit  [ 
jected  tbal,  by  an  edict  of  the  Freni 
1779,  the  trade  to  bU  ctrioniei  wu  li 
•tatei.  To  this  it  is  anawered,  that  ttu 
skipi,  engaged  m  Ihujraudulent  trade, 
from  the  F^rtnth  government;  ktU  the. 
garded,  mken  urged  at  ebviating  the  oik 
gaged  in  a  trade  open  only  to  FrenA 
taken  at  condutne  atdewx  ^  their  hai 
Daring  the  pment  war,  it  ii  nid  a  | 
^ven,  which  cannot  rsr/  the  cbm  whe 
quencea  are  precitely  the  ume.  The 
coloniea  of  France,  ^(^anfe  bdlo,  is  a 
jadice  of  Gr«at  Britain,  and  a  mere 
fraud.  A  DutchoutD,  who  trade*  nnder 
is  not  in  the  ordlnarjr  utuatioD  of  a  nei 
his  own  commerce  with  tlie  warriDg  nat 
he  it,  to  all  intenti  and  pnrposee,  eai 
France,  being  admitted  to  a  participati 
the  excIaBive  rigfala  of  a  French  sakji 
ment  of  France  conudera  such  peraont 
to  the  effect  of  being  allowed  to  trade 
Indies,  the  aubjecti  of  Great  Britain,  o 
according  to  every  principle  of  justice  i 
entitled  to  consider  them  tn  the  aameflig 
ful  prize,  both  ahips  and  cai^oea  empio 
Tj  commerce.  No  person  can  poasilriy 
will  be  continued  by  France  after  tb' 
ahown,  in  a  variely  ofiostances,  that  tl: 
•land  that  it  will;  and,  till  such  a  licen 
continued  in  time  of  profbuud  peace,  nc 
it  when  issued  in  time  of  war."* 

But  this  doctrine  of  the  captoHa  com 
house  of  lords  in  the  caae  of  the  SiUharit 
in  tlie  eases  of  the  Tiger  and  the  Copenht 
peal ;  and  thus  we  have  the  conjoint  autt 
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(ribuDals  in  the  British  empire,  to  confirm  the  abaadonment  of 
this  rale  during  the  war  of  the  American  revolution. 

We  come  now  to  the  first  war  of  the  French  rcYoIulion,  and 
here  we  have  the  testimony  of  Sir  William  Scott,  to  show  that 
his  predecessor,  in  the  high  court  of  admiralty,  (Sir  James  Mar- 
riot,)  adhered,  at  the  commencement  of  that  war,  to  the  prac* 
tice  which  had  been  settled  in  the  war  of  1778,  and,  according- 
ly, decreed  freight  to  neutral  vessels  employed  in  the  coasting 
trade  of  the  enemy.  In  the  case  of  the  Emanuel f^  (April  9tb, 
179t),)  Sir  i^illiam  Scott  says, ''  with  respect  to  authorities,  it 
has  been  much  argued,  that  in  three  cases  this  war,  the  court 
of  admiralty  has  decreed  payment  of  freight  to  vessels  so  em- 
ployed; and  I  believe  that  such  cases  did  pass  under  an  inti- 
mation of  the  opinion  of  the  very  learned  person  who  preceded 
me,  in  which  the  parties  acquiesced,  without  resorting  to  the 
authority  of  a  higher  tribunal.  But  a  case  before  the  lords 
seems  to  convey  a  different  opinion  upon  this  subject  of  the 
coasting  trade  of  the  enemy — the  case  of  the  Mercurius^  in 
which  freight  was  refused." 

Here  it  is  to  be  remembered,  that  this  case  of  the  Merctniui 
was  determined,  by  the  lords  of  appeal,  on  the  7th  of  March, 
1705,  and,  therefore,  can  be  no  authority  as  to  the  practice  at 
an  earlier  period  of  the  war,  or  as  to  the  law  at  the  same  pe- 
riod, which  was  understood  by  Sir  James  Marriott,  and  the 
learned  counsel  who  acquiesced  in  his  decisions,  without  an 
appeal,  still  to  subsist  as  settled  by  the  lords  during  the  pre- 
ceding war,  and  adhered  to,  by  them,  down  to  the  year  1786. 
Even  Sir  William  Scott  himself,  long  after  the  case  of  the  Mer- 
euritis  was  decided  by  the  lords  seems  to  have  regarded  tba 
rule,  in  respect  to  the  coasting  trade,  as  merely  creating  a  pre- 
sumption of  enemy  interests,  and  not  as  affording  a  substantive 
ground  of  condenmation.    Thus,  in  the  case  of  the  Welvaarl}*^ 
(January  8th,  17^9,)  he  says, ''  Besides,  this  vessel  appears  to 
have  been  engaged  in  the  coasting  trade  of  France.    The  court 
has  never  gone  so  far  as  to  say,  that  pursuing  one  voyage  of 
that  kind  would  be  sufficient  to  fix  a  hostile  character;  but,  in 

aa  1  Jf2o&.  aOl.  lb  1  Rob.  124. 
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my  opinion,  a  babit  of  mcli  tradinr  n 
tnii-'l,  liuwever.  raise  a  eirong  degree  oft 
tral  daim.  and  (he  plunging,  at  once<iiit( 
gerouB,  creates  a  preeomption  that  ther 
tor  lurkios  behiod  the  cover  of  ■  neotr 
the  esse  of  the  Spteulalion,™  (December 
advocaitr  (Sir  John  Nicholl)  ataled,  "  1 
to  hare  b-'en  eariying  on  tbe  eoatting  tn 
Bot  only  generally  forbidden,  but  eipn 
tral  *hip»,  bj  (be  ordinances  of  France, 
ling  Ihia  war,  that  she  would,  tharefort,  tt 
cftm  adoj^ed  Fratch  th'p"  Whilst,  oi 
claimant's  connwl  (Dr.  Laurence)  answ 
bun  kild,  m  Vie  prctent  tvar,  that  the 
being  engaged  in  tlie  coasting  trade  of  tb 
to  tbat  adoption,  which  will  subject  the  j 
tlon."  Sir  William  Scott,  in  bis  jodgi 
case  of  a  ship  taken  on  a  TOjrage  fWun  i 
other,  which  is  certaiolf  a  sufficient  juadi 
because  the  ver;  circumstance  of  being 
the  trade  of  the  eneioy ,  from  one  porl 
mbject  the  vessel  to  inquiry;  and,  pei 
case,  the  court  may  have  occasion  to  ca 
gnlatlons  tbat  have  been  alluded  to.  and 
(nhicb  it  may  be  proper  to  consider  a 
not  make  auch  a  trade  Uable  to  be  considi 

(WW." 

We  may,  therefore,  consider  it  as  pro 
anffered  to  slumber  from  tbe  beginning  < 
rican  rerolulioR,  until  it  was  awakened,  f 
by  the  ordftrs  in  council  of  the  6th  of  Not 
tng  Ihe  pnblic  and  private  ships  of  Wl 
"  slop  and  detain  all  vessels  laden  with 
iny  colony  belonging  to  Prance,  or  ci 
other  ^ippplipa,  fur  tlie  use  of  any  such  co 
tame,  with  their  cargoes,  to  legal  adjodii 
Admiridty." 

tc  t  Bob.  393. 
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Although  some  eonfasion  and  coDtradiction  esiets  in  the  lan- 
guage of  the  British  prize  courts,  whether  iustructioDS  of  this 
nature  are  binding  on  the  tribunals  of  the  nation  by  whom  they 
are  issued,  as  a  positive  law,  or  merely  as  declaratory  of  the  pre* 
existing  law  of  nations,  Sir  William  Scott  appearing,  at  one 
time,  to  regard  the  text  of  the  king*s  instructions  as  binding  on 
bis  judicial  conscience,  and,  at  another  holding  it  incYecoroua 
to  anticipate  the  possibility  of  their  conflicting  with  the  law  of 
nations,  whilst  Sir  James  Mackintosh  declared  that,  if  he  saw 
in  such  instructions,  any  attempt  to  extend  the  law  to  the  pre- 
judice of  neutrals,  he  should  not  obey  them,  but  regulate  bis 
decbions  by  the  known  and  recognised  law  of  nations  ^  yet^ 
the  instructions  of  1 793,  might  properly  be  considered  as  eTt« 
dence  of  what  the  British  government  deemed  to  be  law, 
if  this  inference  were  not  somewhat  weakened  by  the  circum- 
atances  that  they  were  secretly  issued,  precipitately  repealed, 
and  full  indemnification  was  made  for  the  captures  ui^der  them. 
On  the  8th  January,  1794,  the  following  instruction  was  sub- 
atituted:  "  That  they  shall  bring  in,  for  lawful  adjudication,  all 
-Tessels,  with  their  cargoes,  that  are  loaded  with  goods,  the 
produce  of  the  French  JVeai-Iwlia  islands^  and  coming  directly 
from  any  port  of  the  siud  islands,  to  any  port  in  Europe.'* 
And,  on  the  25th  of  January,  1798,  this  order  was  also  re* 
▼oked,  and  the  following  was  issued : ''  That  they  should  bring 
in,  for  lawful  adjudication,  all  vessels,  with  their  cargoes,  that 
are  laden  with  goods  the  produce  of  any  island,  or  settleroeht, 
belonging  to  France,  Spain,  or  the  United  Provinces^  and  cant' 
ing  directly  from  any  port  of  the  said  islands,  or  selllements,  to 
any  pari  in  Europe^  not  being  a  port  of  this  kingilom,  nor  a  port 
of  thai  country  to  which  such  ships,  being  neutral  ships,  shoB 
belong^ 

We  have  seen  that,  up  to  the  time  when  this  last  order  waa 
issued,  the  prise  courts  had  never,  of  their  own  authority,  re- 
vived the  rule  which  they  had  invented  in  the  war  of  1756,  and 
laid  aside  in  that  of  the  American  revolution.  But  when  it 
was  once  more  called  into  life,  by  the  instructions  of  the  execu- 
tive government,  they  gradually  enlarged  the  sphere  of  its  ac- 

dd  The  Minerva.  1  ffalTsJim^ean  Law  Joumat,  3|7. 


APPENDIX. 

tiTitr  bejrond  flie  text  of  Uioeb  iiwtnte 
principle  of  tSecting  the  retum  TOytg 
eootrabslid,  eontnf7  to  Bir  William  Sco 
ntoDs,**  or,  npoB  the  principle  of  a  eoi 
which  had  beea  repudiated  by  the  loids 
of  1756,  even  where  the  colonial  prodoc 
nealral  port,  from  bark>,  In  wbieh  it  wu 
t»Tti,  and  DOl  froiB  the  shore.  Upon  on 
■uomptionB,  the  mle  wbb  applied  to  cut 
the  prodace  of  the  enemy's  ctriome*  fr 
where  it  had  Iieen  imported,  naleu  it  I 
ted  mto  the  general  stock  of  nafional  < 
lag  to  the  fluctuating  rule*  preioribed  to 
of  voyage.  On  the  renewal  of  the  wa 
Amiens,  the  foltowing  Order  waa  iaraed, 
Jane,  180S:  "  In  coiHidemtio&  of  the  | 
merce,  wo  are  pleased  hereby  to  direct  tl 
ships  of  war,  and  piiTateers,  not  to  an 
which  shall  be  carrying  on  trade  directly 
of  the  enemy,  and  the  neutral  coantay  fa 
longs,  and  laden  with  the  property  of  tl 
neutral  eouotry;  provided,  that  such  neu 
supplying,  nor  shall,  on  the  oidward  voy 
enemy  veilh  any  ariiclet  amiraband  of  n 
trading  with  any  blockaded  port"  Tt 
stantially  the  same  with  that  of  1798,  exi 
innoTBtion  of  the  price  courts,  aflectiog  th 
the  penalty  of  contraband  carried  ootward 
course  ot  decisions  took  place,  by  wfaicL 
of  the  rule  were  mach  enlarged,  and  its 
lalion  threatened  to  interrupt  the  amici 
the  United  Stales  and  Great  Britain :  whe 
of  the  Ifith  of  May,  1806,  was  issued,  h 
from  the  river  Elbe  to  Brest,  inclosivc 

tt  1  Rob.  S7.  The  Frederick  Molke.  S  I 
retta  Magii&liiu. 

j5'  See  3  Rob.  349.  (The  WilliMn;)  and  J 
where  all  the  oaiat  oo  the  mbjectitf  conti&ni 
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ressels,  comiDg  direcOy  from  the  porta  of  their  own  countix, 
were  allowed  to  enter,  and  depart,  from  the  blockaded  porta, 
with  cargoes  not  enemy's  property,  nor  contraband,  but  were 
not  permitted  to  trade  from  port  to  port  Thb  order  was  sup- 
posed to  have  been  drawn  up  with  a  view  to  the  colonial  trade; 
but  it  does  not  appear  to  have  been  considered  by  the  prise 
courts  as  containing  any  relaxation  of  the  principles  they  bad 
establbhed  respecting  that  trade,  and  the  whole  question  waSf 
at  length  merged  In  the  orders  in  council  of  the  7th  of  January, 
and  the  1 1th  of  November,  1807;  by  the  first  of  which,  all  neu- 
tral trade,  from  one  enemy's  port,  or  from  a  port  where  the 
British  flag  was  excluded,  to  another  such  port,  and  by  the 
latter  (among  other  provisions)  the  exportation  of  tho  pro« 
duce  of  the  enemy's  colonies,  from  a  neutral  country,  to  any 
other  country  than  Great  Britain,  was  prohibited.  These  or- 
de.rB  were  issued  in  retaliation  of  the  Berlin  decree  of  the  ^ 
French  emperor,  and  on  the  26th  of  April,  1809,  they  were  re* 
laxed  as  to  the  European  blockade,  but  extended  to  the  total 
prohibition  of  all  neutral  trade  with  the  colonies  of  France  and 
Holland.' 

It  would  unreasonably  swell  this  note  to  enlarge  upon  this 
part  of  the  subject  These  edicts  were  condemned  by  the 
universal  voice  of  the  impartial  world ;  they  were  condemned 
by  the  past  example  of  the  powers  who  issued  them ;  thej 
were  condemned  by  the  authority  of  the  jurists  whom  Europe 
revered  in  better  times  as  the  oracles  of  public  lawjv  It  ia 
pretended,  by  a  superficial  writer  on  the  law  of  nations,  that 
Sir  William  Scott  decided  the  case  of  the  Nayade^  (4  Rob. 
£51.,)  upon  the  principle  of  retaliating  the  injustice  of  an  ene- 
my on  a  neutral  power,  who  passively  submits  to  that  injus- 

gg  BynkerthodCy   speaking   of  the  injary.    Retonio  won  est  msi 

the  edicts  of  the  States  General  of  adoersus  etim,  qui  igue  damni  qtdd 

Holland,  retaliating  upon  neutrala,  dedit^  ae  deindi  paJtUur,  non  ver6 

certain  illegal  orders  of  France  advertwc(ymmxmemamicwn,(Q.J, 

and  of  England,  denies  that  these  Ptsb.  c.  4.)  See,  also,  Sir  WUHam 

edicts  could  be  founded  upon  the  ScoWm  remarks,  in  the  case  of  the 

law  of  retortion,  which  is  only  ap-  Flad  Oyen*  (1  Rob.  142.) 
plicable  to  him  who  has  inflicted 


APPENDIX. 

On.*  Bit  WilUun  Scott  did  no  neb 
tonnloed,  in  ttiat  ctae,  wu,  Ibat  Porta 
being  aXied  by  udent  trMtiat,  the 
Ifasm  Iwd  ariMn  b;  tbe  puiive  ubiniH 
kottile  attacka  of  Fnuwe,  which  itiTctlf 
lau,  ai  ao  ally,  in  tfao  war  agiiut  Fni 
nodend  the  proportf  of  a  PortngeoH  n 
with  tha  eomOKHi  «o«inj,  Babis  to  ooai 
prise  eoiut*.  It  cannot  be  pretended 
whoM  comtneree  was  aJTecled  bj  the 
licipated  in  the  injmtice  of  France,  b; 
that  mearan ;  noce  tiw  orden  in  eoa 
•uflkicDl  time  had  elapted  to  aicertain 
duct  either  of  Franca,  or  of  thoie  itab 
eree.  Nor  can  the  order  of  the  7th  of. 
lied  ■■  an  ori^nal  and  abstract  meauir 
from  the  port  of  one  enem;,  to  the  porl 
held  lawful  hy  the  Britith  tribunalB. 
from  one  of  hit  (the  eoemj''s)  porl 
other  coonirjr,  has  always  been  open,  ai 
■ibject  to  the  ntea  of  all  mankind,  whi 
faoBtility  with  him.  The  Dane  has  a  f 
profound  peace,  to  trade  between  lloli 
ntmuet  advantage  be  can  make  of  ruch  , 
b  no  groimd  upon  which  anj  of  its  advi 
from  him  in  lime  of  war.'i^  It  re  ue 
lan^e  upon  the  topicks  which  might  be 
at  innovatione,  by  which  first  the  trade 
to  the  colonies,  and  from  port  to  port,  t 
all  ueutnl  tiaffick  whatever,  with  him, 
Berve>  notice,  however,  that  Great  Bril 
priated  to  themMlvei,  by  means  of  frei 
Teiy  commerce  tfaey  were  probibitia|;  t 
nlliee,  nnder  the  pretext  of  its  aiding  tbf 

U  ChUi^t  Lau  ofJ^atioHt,  152. 
U  See  Lord  Ertkine't  Speech  in  ParSam 
Cil,  CcbbttC*  Pari.  Debala,  vol.  10.,  p.  945 
IAtIbA.iOl.  The  Will 
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THE  PRINCIPAL  MATTERS 


IN  THIS  VOLinHE. 


See  DBPOSXTIOK. 


ADMIRALTY. 

1.  ProsecQtioiis  under  the  mm-impor- 
tatioa  laws  are  causes  of  admiralty 
and  maritime  jurisdiction,  and  the 
proceeding  may  be  by  libel  in  the 
admiralty.    The  Samuel^  13 

2  Revenue  causes  are*  in  their  mature, 
causes  of  adnurally  and  maritime 
jurisdiction.  lb.  noteA,  19 

3.  Criminal  jurisdiction  dT  the  admi- 
ralty. The  Octavia^  note  d^         92 

4.  The  admiralty  juiisdiction  embra- 

ces aU  questions  of  prize  and  sal- 
vage, aSid,  also,  maritime  torts, 
contracts,  and  offienceSi  Martin  v. 
HuTUer'9  ieaaee^  335 

See  PRIZE. 

ALIEN   ENEMY. 
AMENDMENTS. 
CONT^ABAKD. 


DOMICIL. 

DUTIES. 

EVIDENCE,  3,  4b 

HYPOTHECATION. 

INFORMATION. 

JURISDICTION,  1,  2,  3. 

LICENSE. 

PRACTICE. 

SALE,  3,4^6. 

SALVAGE. 

ALIEN  EN^MY. 

1.  The  &ct  that  the  commander  ef  a 
privateer  wia  an  alien  eaeni|r  at 
the  tiae  of  captara^  does  BDt  inpe 
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lidate  it.     The  Mary  and  Sutan, 
(Richardaon,  claimant,)  56 

t.  PiiANsilj  of  an  alicD  taeaif,  fennd 
witBin  the  tanXory,  at  the  desU- 
nktioa  <£  war,  U  not  confiacable  a* 
pruc,  bat  may  be  claimed  bf  him. 
qni  the  terminatioB  of  war,  ur- 
lew  pnriMHly  c«nfi(cated  bf  the 
wrerckB  power.  Tfte  Aatrea,  note 
/,  (the  AdreDtuR,)  130 

AMENDMENTS. 

!■  Id  rercnue  or  inftanpe  causes,  the 
dicuh  court  may,  upon  appeal 
from  the  dinrict  ccurta,  allow  the 
iotiadnctiau  of  a  new  allegation 
into  the  information,  by  way  of 
■meiidinent.  The  Samuel,  note  g. 
(The  Caroline  and  the  Emily.]  TV 
Edtxtrd,  264    > 

>■  Id  the  lame  causes,  the  raprcme 
court  may  remand  the  cause  to 
the  circuit  court,  with  directions  to 
allow  the  libel  to  be  amended,    ib. 


ced;  bul 
enforce 
suchaca 

daa-r.D 
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1.  A  DondnaJ  plaintiff,  siung  for  the 
benefit  of  his  assi^iee,  cannot,  by  a 
Ast^Mal  of  the  suit,  under  a  collu. 
rive  agreement  with  the  defendant, 
create  a  valid  bar  against  any  Eub~ 
aeuuent  suit  for  the  same  cause  of 
■t&n.     Welch  y.  MandevUle,  236 

S.  Roman  and  French  law  on  the  sub- 
ject of  assignmant  of  cimsea  in  ac- 
ihn.    /ft.  note  o,  wr 

B 


Where  a  bond  was  given  by  the 
agent  of  an  unincorporated  joint 
■tock  company,  to  the  directors,  for 
the  time  bein^,  for  the  &ithfiil  per- 
formance of  his  duties,  8cc.,  and  the 
dircctora  were  appcunted  annually, 
and  dianged  before  a  breach  of  the 
coadition,  the  agent  and  bis  suie- 
ties  were  held  liable  " "'-^ 


deraon  v.  Longdtn 


dor  to  a  I 
tract  for 

vendee. 
But  if  the 

may  be  ( 

nnder  a  b 
for  the  b< 

G.  Under  wl 
ciiic  peril 
be  decree 

6.  A  UU,  to 


missed,  ui 
the  case. 

7.  In  Englani 
not,  gene] 

tncttto 
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latinff^  to  merchandise,  but  leave 
till"  partie*»  to  tiicir  i-cmedy  at  law. 
Biirrv.  /.■/i.*/'7/,  iK'te  a,  154  _ 

8.  Bill,  to  cJ)L.  VA  h.  conveyance  of  a 
tract  f if  i-iuc!  in  Kentucky,  held  \ty 
the  defend  aits  as  tlie  i)r.i»erty  of 
th^'.  original  g-uiitee,  conhscatec'  to 
the  state,  and  claimed  by  tht  plain- 
tift'a,  uiulcT  an  cqaitv  arisii.gfrom  a 
sale  ni  de  by  the  origii  al  grantee 
of  another  tract  of  land,  to  which  it 
was  alleged  he  crronenusly  snppo- 
sed  himself  Icg^tlly  entitled,  under 
the  same  warrant  and  survey,  dis- 
missed. Jiussti  V.  Trustees  of 
Transylvania  UniuersUyy  432 

COLLECTOR. 

See  FINES,  PENALTIES,  AND  FOR- 
FEITURES. 

COMMON  LAW. 

See  CONSTITUTIONAL  LAW,  6. 

CONSTITUTIONAL  LAW. 

1.  The  appellate  jurisdiction  of  the  su- 
preme cou^t  «>f  the  United  States 
extends  to  a  filial  judgment,  or  de- 
cree, in  any  suit  in  the  highest 
court  of  law  or  equity  of  a  state, 
where  is  drawn  in  questifir.  tike  va- 
lidity of  a  t'eaty,  &c.  Martin  v. 
Hunter's  I.e^nee,  304 

i.  Such  judgmciit.  &c.  may  be  re-c\- 
amined  l)y  writ  uf  error,  in  the 
siime  m dinner  as  if  rendered  in  a 
circuit  court.  lb,  ib, 

3.  If  tlie  cause  has  been  once  ^remand- 
ed befo»*e,  and  the  state  court  de- 
cline, or  refuse,  tfi  carry  into  effect 
the  mandate  of  tl\e  supreme  ctnirt 
thereon,  this  Cv^uit  will  proceed  to 
a  final  decision  of  the  simc,  and 
award  execution  thereon.  Ib.      ib. 

4.  Quare,  Whethei  tliis  c^urt  has  au- 
th<  rity  to  issue  a  mandamus  to  the 
state  coiii't,  10  eiiforce  a  former 
judgment^  Ib.  362 

i.  If  the  validity,  or  construction,  of  a 
treaty  of  the  United  States  is  drawn 
in   question,  and  the   decision    is 

V»L.  I.  3  T 


against  its  vp.lid^ty.  or  the  title  spe- 
cially set  up,  hy  eithei'  party,  under 
the  treaty,  thiu  court  lias  jurisdic- 
tion to  HSCerti.in  that  title,  and  do 
tcrmine  its  Icfr.il  valiclit) ,  lind  is  not 
confined  to  the  i  bstmct  cci^stiiic- 
tion  of  the  treaty  itself.  Martin  v. 
Him  rcr's  Lt  cftr'e,  362 

6.  Quaere.  Wheilier  the  courts  of  the 
Udiied  States  have  jurisdiction  of 
ofTciices  at  common  law,  against 
the  United  Sutts  ^  United  Slates  v. 
CooMge,  415 

CONTRABAND. 

1.  Provisions,  neutral  property,  but  the 

growth  of  the  enemy's  country,  and 
destined  for  the  supply  1  ii  b  mili- 
tary or  naval  ffiees,  arc  contra- 
band.    The  Commcrcen^    387,  388 

2.  Provisions,  neutral  property,  and 
the  growth  of  a  neutral  country, 
destined  for  the  general  supply  of 
human  life,  m  th(.  enemy's  ccim- 
trv ,  arc  n  >t  c(mtrab<".nd.  Ib,       388 

3.  Freight  is  never  clue  to  the  neutral 
c.iiTicr  of  contra  Land.  Ib.  387.397 

4.  Articles.  u^Lful  fur  war^ke  purpo- 
ses eyclusively,  are  always  contra- 
b'lnd,  wher.  ^e^tnied  fcr  the  enemy  ; 
thcije  of  promiscuous  use,  only  be- 
come so  urnler  peculiar  ciicum* 
stances.  Ib.  note  i,  389 

5.  A  neutral  !*hip,  Irden  with  provi- 
sions, cue  my 's  ]>.'nj)erty,  and  the 
g;vwth  oi  the  rnen'y's  country,  spe- 
a^Wy  inrmitie.:  to  be  exported  for 
the  ^up^'ly  ot  \.\".  toi^es,  is  net  enti- 
tled to  freight.  Ib.  382 

6.  It  m.'.kes  no  difierenCe,  in  such  a 

case,  that  tho  enemy  is  carr^'inyr  oq 
a  distinct  war,  in  conjimction  with 
his  allies,  wl'i*  'I'e  fr>nfU»  of  the 
captor's  couM  ^ ,  and  LhPt  the  pro- 
viMons  are  inter.ued  for  the  supply 
of  his  trofips  cni^ged  in  tliat  war^ 
and  that  the  ^b'/  in  wuicii  they  are 
transported  lii'i^ngs  to  subjects  of 
one  of  those  f<.llies.  Ib.  ih, 

7.  Penalty  for  the  carrying  of  contra- 
brand,  according  to  Uie  law  of  Eng- 
land, France,  and  HeUand.  &, 
note  7n,  S94 
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CRIMES  AND  MISDEMEANORS. 

See  ADMIRALTY,  3,  4. 


CONSTITUTIONAL   LAW»  5. 


D 


DEPOSITION. 

That  the  deponent  is  a  seaman  on 
board  a  gun-t>oat,  in  a  certuin  har^ 
bour,  and  li  hie  to  be  ordered  to 
■oDie  other  place.  and  not  to  be 
able  to  attend  the  ourt  at  the 
tlnie  of  its  kitting,  is  nc*t  a  saffi- 
dent  reiison  for  talking  his  deposi- 
tion de  benr  caae^  under  the  judicia- 
17  act  of  1789. 

DISTRIBUTION. 

^ff  FINES,  FORFEITURES,  AVD  PE- 
NALTIES. 

DOMICIL. 

1.  Goods,  the  proper^  of  merchants 
actually  domiciled  in  the  enemy's 
countiy,  at  the  breaking  out  of  a 
war,  are  subject  to  capture  and 
confiscation  as  prize.  77ie  Mary 
and  Susan,  (Richardson,  claimant,) 

49.  55 

2.  The  property  of  a  neutral  subject, 
domiciled  in  the  l)elligerant  state, 
taken  in  trade  with  the  enemy,  is     I. 
liable  to  capture  and  confiscation, 

in  the  same  manner  as  that  of  per- 
sons owinj;  permanent  allegiance  to 
the  state.  The  Rugen^  note  t,  65 
The  converse  rule  is  applied  to  sub- 
jects of  the  helligerant  state,  do- 
miciled in  a  neutral  country,  whose 
trade  vith  the  enemy  (except  in 
contraband)  is  lawful.  lb,  id. 

3.  It  aeems^  tliat  the  property  of  a    2. 
house  of  trade,  in  the  enemy's  coun- 
try, is  confiscable  as  pnze,  notwith- 

.  standing  the  neutral  domicil  of  one 
or  m'»re  f  its  partners.  The  Anto- 
nia  Johanna,  168 

4.  The  effect  of  domicil,  on  national 
character,  racognised  by  the  con-  See 


tinenta!  court  of  appeals,  in  pi 
causes,  during  the  war  of  the 
volotion ;  by  the  supreme  coun 
questions  or manicipal  law  ;  bye 
gress,  in  the  navy  prize  act ; 
the  state  courts,  and  by  the  In 
ofappeal  in  Great  Britain.  TAe^ 
ry  ami  Susan^  (Richardsoo,  daj 
ant,)  note/, 

DUTIES- 

Under  the  prise  act  of  the  25th 
June,  1812,  and  the  act  of  the  2d 
August,  1813,  allowing  a  deducti 
of  33  and  one-third  /k<*r  centum^  < 
"  all  goods  captured  from  the  en 
my,  and  made  good  and  lawi 
price  of  war,  &c.,  and  brought  in 
the  Umted  States,"  are  not  ind 
ded  goods  canned  and  broufht 
for  adjudication,  sold  by  order 
court,  and  ultimately  restored  to 
neutral  claimant,  a&his  property 
but  such  goods  are  chargeable  wit 
the  same  duties  as  goods  importa 
in  foreign  bottoms.     The  Alerdd 

17 


E 


EMBARGO. 

See  NON-INTERCOUBSE. 

ERROR. 

Where  the  final  judgment,  or  ik 
cree,  in  the  highest  court  of  law,  c 
equity,  of  a  state,  is  re-examin^bl 
in  the  supreme  court  of  the  Uni 
ted  States,  the  return  of  a  cop 
of  the  record,  under  the  seal  « 
the  court,  certified  by  the  clerk,  i 
a  sufficient  return  to  the  writ  < 
error.    Martin  v.  Hunter^t  Lesso 

3C 
It  need  not  appear  that  the  judp 
who  granted  the  writ  of  error,  die 
upon  issuing  the  citation,  take 
bond,  «vs  required  by  the  *22d  sec 
tioii  of  the  judiciary  act,  that  pn 
vision  being  merely  directory  to  th 
judge.  lb.  '  ii 

CONSTITUTIONAL  LAW,  1,5. 
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EVIDENCE. 


FOREIGN  SUIT. 


1.  Evidence,  by  hearsay  and  general 
reputation,  la  admissible  only  as 
to  pedigree.    Davis  v.  H'ood^       6 

2.  Verdicts  are  evidence  between  par- 
tics  and  privies  only    lb,  8 

3.  Where  the  evidence  is  so  contradic- 
tory and  ambieuous  as  to  render  a 
decision  difficuTt,  farther  proof  will 
be  ordered  in  revenue  or  instance 
causes.    The  Samuel^  18 

4.  Rules  of  evidence,  adopted  by  the 
court,  in  such  causes.  1st.  Where 
the  claimants  assume  the  onuHpro^ 
bandU  not  to  restore  unless  the  de- 
fence be  proved  beyond  a  rcHs«>na- 
ble  doubt.  2d.  If  the  evidence  of 
the  claimants  be  cleur  and  precise- 
ly in  point,  to  pronounce  restitution, 
unless  that  evidence  be  clouded 
with  incredibility,  or  encountered 
by  »tmng  presumptions  of  mala 
Jiden  from  the  other  circumstances 

of  the  case.     The  Octavia^  note  e, 

24 


FARTHER  PROOF. 


Srr  KVIDEKCE. 


PRIZE. 


FINES,  FORFEITURES,  AND 
PENALTIES. 

1.  The  personal  representatives  of  a 
deceased  collector  and  surveyor, 
who  was  such  at  the  time  of  the 
seizure  being  made,  or  prosecution, 
er  suit  commenced,  and  not  their 
successors  in  office,  arc  entitled  to 
that  i>ortion  of  fines,  forfeitures, 
and  ]K'nalttes,  which  is,  by  law,  to 
be  distributed  among  the  revenue 
officers  of  the  district,  where  they 
were  incurred.  Jonea  et  al,  v. 
Shore* a  Executor,  462 

2.  In  such  case,  there  being  no  na- 
val officer  in  the  district,  the  divi- 
sion adjudged  to  be  made,  in  equal 
pnjportions,  between  the  collector 
and  surveyor.  lb,  47k 


1.  The  commencement  of  another  suit, 
fur  the  same  cause  of  action,  in  the 
court  of  another  state,  since  the  last 
continuance,  cannot  be  pleaded  in 
abatement  oftheongina I  suit.  i?m- 
ner  'Ct  Bushord  v.  Marahail^      217 

2.  The  exccfiHo  ret  iudiceUm  applies 
only  to  final,  or  definitive,  sentences 
in  another  state,  or  in  a  foreign 
court,  upon  the  merits  of  the  cate. 
Ih,  note  a,  i^. 

FREIGHT. 

See   BYPOTBECATION,  1. 
PRIZE. 
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HYPOTHECATION. 

1.  A  h3rpotbecation  of  the  ship  uitl 
freight,  bjr  the  master,  is  invalid* 
unless  it  is  shown  by  the  cedjtor 
that  the  advances  were  necessiiiy 
to  effectuate  tht  objprc  •  f  the  v>iy» 
age,  or  the  safety  of  the  ship,  and 
the  siq)plies  c^uld  not  be  pn<nired 
upon  the  owner's  credit,  fir  with 
his  funds,  at  the  place.  The  Au^ 
rora,  io2 

2.  A  bottomry  bond  given  to  pay  off  a 
former  bond,  ntust  stand  or  faU 
with  the  first  hypothecation,  and 
the^  subsequent  lenders  can  only 
claim  upnn  the  same  ground  witn 
the  preceding.  lb.  lOT 

3.  Illustrations  of  these  rules  by  fi>- 
reign  writers  and  codes.  A,  noto  d^ 

109 
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INDICTMENT. 

See  CONSTITUTIONAL  LAW,  6. 

INFORMATION. 

An  information  ta  rem^  in  a  icvenne,  or 
nistance  cause,  is  ynonoBMws  inA 


INSURANCE. 

1.  The  insurer  on  Tnemiranifum  arti- 
tie*,  \s  only  )iablc  fnr  a  total  Inss, 
vhich  cun  never  hapf)en  where  t)ic 
urp),  or  part  nf  it,  \vt%  been  sent 
en  t^  the  insured,  and  re.u^hcs  Che 
ori|{lnaIP''rt  "fita<lfstination.  Ah- 
rean  t.  The  United  Statc»  Ina.  Co. 

X.  Where  the  ship  beine  cast  0!i  shore, 
near  the  port  of  de<itiiintiiin,  the 
agent  of  the  insured  employe:!  per- 
tmis  to  unl:i[le  t>,  much  nf  the  c^r- 
go  (of  corn)  as  C4'>uld  l<e  saved,  and 
.  nearly  one  h:ilf  wub  lanikd,  dried, 
and  sent  on  to  tlie  port  uf  destjna' 
tinn,  and  sold  by  the  consignees,  at 
■bout  one  quarter  the  price  of  sound 
corti,  this  was  held  not  to  be  .t  to- 
tal loss,  and  the  insurer  not  to  be 
Gsbte.  16.  319 

^  With  re)<}>ect  to  such  ailicles,  the 
Umlerwnters  are  fr<^  from  all  par- 
tial losiie*  of  every  kind,  which  do 
lut  arise  tram  n  contributinn  to- 
ward! a  genei.-il  averHt;e.  lb.  note 
/,  {Biui/i  V.  Tfir  Cketajieake  Ina. 
Co.)  2J7 

f .  It  is  now  tlic  estal)lished  rule,  that 
a  damage  evcecdioK  tile  mraety  of 
the  value  of  the  thing  insuivd,  is 
cuflicient  to  authorize  Mii  aband<m- 
inent,  but  this  rule  liai  lieen  deem- 
ed not  to  extend  to  a  riirto  consist- 
ing; wholly  of  memorandum  anicli-t. 
I6.V^m,(,ATirrndierv.  The  Clii- 
tafieate  Ina.  Co.)  i'-.'S 

fio,  lUao,  in  k  rar^oof  a  mixed  cha- 
'  ractcr,  pdnsi^ting  of  articles,  sonic 
irithin,  and  sume  without,  the  pur- 
view of  the  memorandum,  no  aban- 
donment, f  ,r  niL-re  deterioration  in 
value,  during  the  voyage,  is  valid, 
pnlets  the  daniitgc  on  tlienonme- 
morandum  articles  exceeds  a  moie- 
ty of  tlic  ivhi))e  cureo,  includingtiie 
memorandum  articles.  lb.  ib. 

6  Law  iif  Itrtly  and  France  as  to  me- 
fnorandum  articles.  Ib.  note  n,  231 
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LIBEL. 

See  INFORMATION. 
ADMIRALTY,  1. 

LOCAL  LAW. 

See  STATUTES  OF  RHODE-ISLANB. 
OF  MARYLAND. 
OF  NORTH-CAROLINA. 
OF  KENTUCKY. 
OF  VIRGINIA. 
eF  TENNESSEE. 

LICENSE. 

1.  Navigating  under  a  license  from  the 
enemy,  is  cause  of  confiscation,  and 
is  cl(^ly  connected,  in  principle, 
-with  the  offence  of  trading  with  the 
enemy ;  in  both  cases,  the  know- 
ledge of  the  af^nt  will  affect  the 
principal,  althoueh  he  may,  in  re- 
ality, be  ignorant  of  the  fact.  The 
Hiram^  447 

2.  Where  the  ship  owner  procured  the 
license,  the  existence  of  which  was 
known  to  tlie  supercargo,  but  the 
clumants  of  the  cargo  were  igno- 
rant that  the  vessel  sailed  under  the 
protection  of  a  license,  this  was 
held  to  constitute  such  constructive 
notice  to  the  claimants  of  the  car- 
go as  precluded  them  from  show- 
iiig  the  want  of  actual  notice.    lb. 

440 

LIEN. 

See  STATUTES  OF  VIRGINIA. 

LIMITATION. 

See   STATUTES  OF  KENTUCKT,  4. 


NATIONAL  CHARACTER. 

See  DOMiciL. 

NON-INTERCOURSE. 

Under  the  3d  section  of  the  act 
of  congress,  of  the  28th  Junct  ISO^^ 
every  vessel  bound  to  a  foreign 
fiermitfed  port,  was  obliged  to 
give  bond,  wiUi  a  conditioQ  not 
to  proceed  to  any  port  with  which 
commercial  intercourse  was  not 
fiermitted^  nor  to  trade  with  such 
port.     The  Edward,  26f 

See  EVIDENCE,  3,  4. 
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ORDERS  IN  COUNCIL. 

Dates  and  substance  of  the  Britidi 

-   orders  in  council,  French  decrees, 

and  consequent  acts  of  the  United 

States  government.     The  Edward^ 

note  c,  trr 


PENALTY. 

See  FINES,  FORFEITURES,  8CC. 

PLEADING. 

If  matter  in  abatement  is  pleaded/kiifr 
darrein  continuanceAhe  judp^ment* 
if  against  the  defendant,  is  peremp- 
tory .  Renncr  b*  Bussimiv*  Mar- 
9haiL  218 

See  ADMIRALTY,  1. 

AMENDMENTS,  1,  2. 
FORJKIGN   SUIT. 
INFORMATION. 
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PRACTICE.  of  opinion  that  the  capton  ought  ta 

be  allowed  to  produce  farther  proof 
1.  Where  an  inspection  and  compari-         ^^^'    ^^^,  y'mus,  113 

•on  of  original  documents  is  mate-    ®-  9^ncral  principles  of  the  practice 
rial  to  the  decision  of  a  prize  cause,  in  priie  causes.    Appendix^  notcU. 

this  Court  will  order  the  mginat    „,:..,-  ^^^ 

i.  papers  to  be  sent  up  from  the  court    ^'  Exammation  of  the  captured  per- 

belov.    The  EUincur^  439  *^"  "Po»  ^^  standing  interrogate  »- 

UK.  2.  In  cases  of  joint  or  coUusiice  capture,  ,^   J^^f:  ^^'    ^  495,496 

r^  the  V3ual  simpUcity  of  the  prize  ^^'  delivery  of  the    papers  found  on 

proceedings  is  necessarily  depart-         ^^^  t"^  captured  vessel.  Id.  495. 
r-  edfirom;  and  where,  in  these  ca-  ^'*  Heanng  ongraally  confined  to  the 

I  tes,  there  is  the  least  doubt,  other  documentjiry  evidence   and  depo- 

evidence  than  that  arising  from  tlie  ^itions  of  the  captured  persons.  16, 

captured  vessel,  or  invoked  from  -„    ^,  .  ,  ^^^«  *^' 

J  other  prize  causes,  may  be  resort-  ^^-  ^'aim  and  monition  to  proceed  to 

ed  to,     T/te  Georicc,    The  Both-     ^    adjudication.  lb,  500 

fi«i,  and  the  Jamtaff,  408  ^^'  "X  what  circumstances  a  claim  may 

5.  If  the  national  character  of  proper-         ^  excluded.   lb.  501 

V  ty,  captured  and  brought  in  for  ad-  ^'*-  l^elivery  upon  bail  and  sale  of  prize 

judication,  appears  ambiguous,  or  property.  lb,  502, 503 

neutral,  and  no  claim  is  interposed,  ^^-  Fartlier  proof,  when  admitted,  and 
the  cause  is  postponed  for  a  year         ^^^  excluded.  lb,  504 

and  a  day  after  the  prize  proceed-  ^^-  \  **^^  ^^^  proof,  lb,  ib. 

ings  are   commenced ;    and  if  no  ^^-  invocation  of   papers    from    other 
.    claimant  appears  within  that  time,  causes,  and  affidavits  of  the  cap- 

the  property  is  condemned  to  tlic  ^^^^  ^^-  SOi 

captors.     The  Hanison^  298 

il.  In  prize  c<iuscs,  tliis  court  has  an  PRESIDENT, 

appellate  juriscliction  only,  ami  a 

claim  cannot,  for  the  first  time,  be      The  president's  instructions  of  the 
interposed  here ;   but    where    the  28th  August,  1812,  prohibiting  the 

court  below  had  proceeded  to  ad-  iiifterniption  of  vessels  coming  from 

judication,  before  the  above  period  Great  Britain,  in  consequence  of  the 

had  elapsed,  the  cause   was    re-  supposed  repeal  of  the   British  er- 

mandcd  to  that  court,  with  direc-  ders  in  council,  must  have  been  ac- 

tions to  allow  a  claim  to  be  filed  tually  known  to  the  commanders  of 

therein,  and  the  libel  to  be  amend-  vessels  of  war,  in  order  to  invalidate 

ed,  8cp.  Ib,  ib,  captures  made  contrary  to  the  let- 

5.  An  agreement  in  a  cou It  of  common  ter  and  spirit  of  the  instructioru. 
la>V,  chancery,  or  \iv\7A^,  made  un-  The  Mary  kst  Susan^  (Richardson, 
der  a  clear  mistake,  will  be  set  claimant,)  »g 
aside.     The  Hiram^            444,  4 15 

6.  Where  the  action  is  brought  for  a  PRIZE, 
sum  certain,  or  which  may  be  ren- 
dered certJiin  by  computation,  judg-    1.  Where  an  enemy's  vessel  was  cau- 
ment  for  the  damajjes  may  be  rcn-         tured  by  a  privateer,  recaptured  bv 

,dered  by  the  court,  without  a  writ         another  enemy's  vessel,  and  again 
of  inquiry.      Renntr  £5*  Buasard  v.  recaptured  by  another   pri\  ateer, 

Marshally  218         and  brought  in  for  adjudication,  it 

7.  Until  the  cause  is  heard,  (in  a  ques-  was  held  tliat  the  prize  vested  in 
tion  of  prize,)  farther  pnjof  cannot  the  last  captor ;  an  interest  acquiird 
Ikj  admitted  ;  but  if,  upon  the  op«n-  in  war,  by  possession,  being  devest- 
ing, it  appears  to  be  a  case  f(»r  far-  ed  by  the  loss  of  possesion.  The 
ther  proof,  it  may  be  admitted  m-  Mtrca^  '  j.ij 
gtanter,  unless  the  court  should  be    2.  A  neutral  ship,  chartei'ed  for  a  tot- 
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age  from  London  to  St.  Michaels, 
thence  U^  Fayal.  thence  to  St.  Pe- 
tersburg:, or  any  port  in  the  Baltic* 
and  hack  to  London,  at  the  frcieht 
of  1000  guineas,  on  her  passage  to 
St.  Michaels  was  captured,  and 
brought  into  the  pf>rt  <»f  Wilming- 
ton, N.  C.  for  adjudication.  A  part 
of  the  car^o  was  condemned,  and 
part  restored.  The  freiglit  was 
held  to  be  chargeable  upon  tlie 
whole  cargo,  as  well  upon  that  part 
restored  as  upon  that  condemned. 
T/tc  Jliitonia  Johanna^  159 

Quarr.  Whether  more  than  a/iro 
rata  freight  was  due  to  the  master 
in  such  case  ^  lb,  168 

,1.  The  charter-party  is  not  the  mea- 
sure by  which  the  captor  is  boimd, 
where  the  freight  is  inflamed  to  an 
extraordinary  rate  by  the  perils  of 
navigation.     lb.  note  i,  170 

4.  Where  goods  were  shipped  in  the 
enemy's  country,  in  pursuance  of 
orders  from  this  country,  received 
before  the  declaration  of  war,  but 
previous  to  the  execution  of  the  or- 
ders the  shippers  became  embar- 
rassed, and  assiened  the  gi  ods  h> 
certain  bankers  to  secure  Advances 
made  by  them,  with  a  request  to 
the  consignees  to  remit  the  amount 
to  them,  (the  bankers,)  and  tliey 
also  repeated  the  same  request, 
the  invoice  being  for  account  and 
risk  of  the  consignees,  but  stating 
the  goods  to  be  then  the  property  of 
the  bankers  ;  held  that  tlie  goods 
having  been  purcha.<;ed  and  shipped 
in  pursuance  of  onlersfrom  the  con- 
signees, the  property  was  originally 
vested  in  them,  and  wa^  not  devest- 
ed by  the  intermediate  assignment, 
which  was  merely  intended  to  trans- 
fer the  right  to  the  debt  due  from 
the  consi^ees.  The  Mary  ^  Su' 
aan^  (B.  G.  &  H.  Van  Wagcncn, 
claimants,]  25 

The  property  of  a  citizen  engaged 
in  trade  with  the  enemy  is  liable  to 
capture  and  confiscation  as  prizef 
whether  that  trade  be  carried  on 
between  an  enemy '8  port  and  the 
United  States,  or  between  such  port 
and  any  foreign  country ;  and  the 
efience  of  trading  with  the  enemy  it 


». 


complete  the  moment  the  vessel 
sails  with  the  intention  tocariyv 
cargo  to  an  enemy's  port.  The  Bu^ 
fftn,  74 

6.  Enemy's  property  cannot  be  trans- 
ferred in  tranaUiif  so  as  to  protect 
!t  from  capture.  Where  the  in- 
voice of  the  goods  was  headed, 
**  consigned  to  Messrs.  D.  B  6c  P., 
by  order,  and  for  account  of,  J.  L.," 
and,  in  a  letter  accompanying  the 
invoice  from  the  shippers  to  the  c<»- 
signees,  they  say,  "  for  Mr.  J.  I«.  wc 
open  an  account  in  our  books  here, 
and  debit  him,  &c.  ;  wc  cannot  yet 
ascertain  the  proceeds  of  his  hides, 
8cc.  but  we  nnd  his  order  for  goods 
will  far  exceed  the  amount  of  those 
shipments  ;  therefore,  we  conagn 
the  whole  to  you,  that  you  may 
come  to  a  prr»pcr  understanding 
with  him  ;*'  held  that  the  goods 
were,  during;  their  transit,  the  pro- 
perty, and  at  tlie  risk  of  the  ene- 
my shippers,  and,  therefore,  sub- 
ject to  condemnation.  T/tc  Si»  Joz^ 
IfidianOy  208 

7.  Where  enemy's  property  is  fraudn- 
lenily  bonded  in  the  same  claim 
with  neutral  property,  the  latter 
is  liable  to  share  tht!  fate  of  the  for- 
mer.    The  St,  jYicholag.  431 

See  ALIEK  ENEMT. 
CONTR.\BAND. 
OOMICIL. 
DUTIES. 
ERROR. 

JURISDICTION,  1,  S.  3. 
LICENSE,   1,   2. 

PRACTICE,  1,  2, 3,  4^  5*  7»  9. 

PRESIDENT. 
SALE,  «j,  4,  o« 
SALVAGE. 


RULE  OF  1759. 

1.  Gramdi  cf  the  rule  of  the'war  of 
ITSt.     The  Commercrn,     396,  39!' 

C>  Origin  ind  judicial  hutory  of  the 
ink.    JlpfteJuUx,  note  III. 
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1.  Where  R.  G.  apred  with  the  ...--    ,   ,„ 
ntiRen  of  a  lottery  to  take  2,i00  '■  "Ke"^ 
ticiett,  fivm|  approved  security  on         exchisiiely 
tile  deliver^'  ri  the  tickets,  which 
ware   spccititd  in  a  schedule,  and 
dtpmited   in  bnoks   nf  100  ticLnta 
each,  thirticn  pf  whicli  books  were 
received  and  paid  for  by  him,  und 
the  remaining  tuclvc  wcri:  subscri- 
bed  by  him.  with  lii«  naini:   in  his 
own  hfmd-writiiig,  and  eiidfirsed  by 
the  nunh)^rs.  "  )'tlrcha!^(;(l>  and  to 
be  Uken  by  R.  G,"  and  nn  tht-  .-n- 
velfipe  covering  ihe  whr'le,  "R.  (1. 
12   bonks;"   on    the  wcnnd  day's 
dniwir^  of  the  littery,  one  of  ilic 
lait  dcMEnitrri  tickotN  i 
priie  of  1X1,00(1  d.'lhii-s, : 
tlie  third  iind  fc-rtli  di 
R.tt.  tendered  iulRck-i:!  •ixuiity, 
and  dcmandi-d  thcla^'t  l.uiij'.xl.cts, 
and  the  ntun'; -.■<;■■':■  n'fiisttl  to  deliver 
the  jij\ze  v:  :>et ;  liuld  th.\t  the  pro- 
perty in  the  ticket!!  ve'-ti,".l  when  the 
•election  was  made  and  iisseiited  to, 
and  that  tliey  remiiiiieil  in  the  pus- 
■euioti   of  the  vcmloi-n  merely  as 

collateral    security,  Jtnd  that  the 

vendci;  was  entitled  to  lecnvcrtbe  *"  PKiZC,  4. 

amount  of  tlic  pria*.     Thi.mfii.<.n  v. 

Grey,  75  1 

2.  When  cmnniodities  are  sold  by  tiie 
bulk,  fnr  a  .^rcjti  price,  the  sale  is 
perfect  ;hin  if  the  pritc  is  reni'.;:tcd 
at  so  much  for  every  piece,  p^jiiiid, 
ormeaMi'v,  the  s;'lc  is  not  pcrfert, 
except  oiilv  istoho  much  as  is  actu- 
ally counted,  weighed,  oi' measured. 
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the  suit  instituted  by  them,  war  was 
declared  between  tne  United  States 
and  Great  Britain,  it  was  deter- 
niinedt  that  this  was  a  case  of  sal- 
vage. A  salvage  of  one  half  was 
given,  and  as  to  the  residue,  it  was 
placed  on  the  same  footing  with 
other  property  found  within  the  ter- 
ritory at  the  declaration  of  war,  and 
might  be  claimed  on  the  termina- 
tion of  war,  unless  previously  con- 
fiscated by  the  sovereign  power. 
The  Astrea^  notey*.  The  Adventure^ 

128 

SPECIFIC  PERFORMANCE. 


^ce  CHANCERT,  1, 2,  3, 4, 5,  6,  r. 

STATUTES  OF  MARYLAND. 

The  act  of  assembly  of  Maiyland, 
prohibiting  the  importation  of  slaves 
into  that  state  for  wle^  or  to  reside^ 
does  not  extend  to  a  temporaiy  re- 
sidence, nor  to  an  importation  by  a 
hirer,  or  person  other  than  the  mas- 
ter or  owner  of  such  slave.  Henry 
v.  Ball,  3 

STATUTES  OF  RHODE-ISLAND. 

A  di8chai|;e,  according  to  the  act  of 
the  legjSature  of  Rhode-Island,  ybr 
the  retiefof  floor  firiaonera  for  debt ^ 
although  obtained  by  fraud  and 
perjury,  is  a  lawful  diachargc,  and 
not  an  escafie ;  and,  upon  such  a 
discharge,  no  action  can  be  main- 
tained upon  a  bond  for  the  liberty 
of  the  prison-yard.  Amtnidon  v. 
Smith  et  al.  447 

STATUTES  OF  NORTH-CAROLI- 

NA. 

1.  The  act  of  assembly  of  North-Caro- 
lina, of  1777,  estabfishing  offices  for 
receiving  entries  of  claims  for  lands 
in  the  several  counties  of  the  state, 
did  not  authorise  entries  tor  lands 
within  the  Indian  boundaiy,  ai  de- 
fined by  the  treaty  of  tine  Long 
Island  ofHolston^  of  the  20th  of 
July,  1777.  The  act  of  April,  1778, 
Vol.  I.  3  Z 


is  a  legislative  declaration,  explain- 
ing and  amending  the  former  •£!, 
and  no  title  is  acquired  by  an  entry 
contrary  to  these  laws.  Preston  v. 
Brovfder^  115 

2.  The  acts  of  assembly  of  North-Ca- 
rolina, passed  between  the  year 
1783  and  1789,  avoid  M  entries, 
surveys,  and  grants  of  lands,  set 
apart  for  the  Cherokee  Indians,  and 
no  title  can  be  thereby  acquired  to 
such  lands.  Danfortn's  Leasee  v. 
Thomas,  155 

The  boundaries  of  the  reservatioD 
have  been  altered  by  succesBre 
treaties  with  the  Indians ;  but  it 
seems  that  the  mere  extinguish- 
ment of  their  title  did  not  subject 
the  land  to  appropriations,  unlesi 
expressly  authorized  by  the  legisla- 
ture.   A.  id. 

See  STATUTES   OF   TENNESSEE, 

STATUTES  OF  KENTUCKY. 

1.  The  law  of  Kentucky  requires,  in  the 
location  of  warrants  for  land,  8om6 
general  description  dpJHgiating  the 
place  where  the  particular  object 
IS  to  be  found,  and  a  description  of 
the  object  itself.    J\'l3tsQnY,  Nordl 

^,  13S 

The  general  description  must  be  such 
as  will  enable  a  person,  intending 
to  locate  the  adjacent  residuum^ 
and  ubing  reasonable  care  and  di- 
ligence, to  find  tiie  object  mention- 
ed, and  avoid  the  land  already  lo-  ' 
cated.  If  tiie  descriptioi  will  fit 
another  place  better,  or  equally 
well,  it  is  defective.  Id.  id. 

"  The  Hunter's  trace,  leading  from 
Bryant's  station,  over  the  waters  of 
Kingston,  on  the  dividing  ridge  be- 
tween the  waters  of  Hingston  and 
Elkhom,"  is  a  defective  description, 
and  will  not  sustain  the  eqtiy-  Id. 

130 

2.  A  (Question  of  fact  req)ecting  tiie 
validity  of  the  locatioo  of  a  war^ 
rant  for  lands,  under  the  laws  of 
Kentucky.  Tayiorv,  Walton  et  td.^ 

3.  Under  the  act  of  assembly  of  Ken- 
tucky, of  1798,  entided,  «  an  act 
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canccining  champerty  and  main- 
tcnaiiGc,*'  a  deed  wiu  paas  the  ti- 
tle Co  lands,  aotwithstanaing  an  ad- 
vene poBsenioB.  Waldm  t.  Tht 
Han  of  Graiz,  295.  396 

4  Tke  statute  of  limitationft  of  Ken- 
facky  does  not  ^Ser  essentially 
Ihmi  the  EngUih  statute  of  the  21 
Jsmct  1.,  c.  1.,  and  is  to  be  con- 
■trued  as  that  statute,  and  all  other 
acta  of  linutation  founded  upon  it, 
hKwe  been  construed;  the  whole 
possession  must  be  taken  together ; 
when  the  statute  has  once  begun  to 
ffWi,  k  continues,  and  an  adverse 
possession,  under  a  survey,  pre- 
▼ions  to  its  being  carried  into  grant, 
may  be  connected  with  a  subse- 
ooent  possession.  Tb.  296 

5u  ]£Etnu:t  from  the  IH^face  to  Bibb's 
Reports  of  Cases  in  the  court  of  ap- 
peals of  Kentucky.  ^4lpflcnduc^ 
note  I,  489 

STATUTES  OF  VIRGINIA. 

J.  Under  the  act  of  assembly  of  Vir- 
gnua*  ef  the  23d  of  December,  l  r94, 
ace  6.  and  8.,  property  pledged  to 
the  Mutual  Assurance  Society,  &c., 
contumes  fiable  for  assessments,  on 
accoont  of  the  losses  insured  against, 
in  the  hands  of  a  bona  fide  purcha- 
ser, without  notice.  The  Mutual 
A99urante  Society  v,  IVeUts'  Exc^ 
cutor^  279 

3,  A  mere  change  of  sovereignty  pro- 
duces no  change  in  the  state  of 
rights  existing  in  the  soil,  and  the 
cesrion  of  the  District  of  Columbia 
to  the  national  government,  did  not 
affect  the  lien  created  by  the  above 
act  on  real  property,  situate  in  the 
town  of  Alexandria,  though  the 
personal  character  or  liability  of  a 
member  of  the  society,  could  not  be 
thereby  forced  on  a  purchaser  of 
such  property.  lb.  282 

See  STATUTES  OF  KENTUCKY. 

STATUTES  OF  TENNESSEE. 


plain  an  act  of  the  legislatORtf 
North-Carolina  of  1715.  a  poas* 
lion  of  seven  years  is  a  barolr 
when  heki  under  a  grants  oradrk 
/hunded  on  a  grmu.  J^aiton^g  Ltr 
9ee  V.  Eaaton^  47i 

The  act  of  assembly,  vesting  lao^sir 
the  trustees  of  the  town  of  Na»b 
ville,  is  a  grant  of  those  lands ;  aik 
where  the  defendant  ahowed  no  li 
tie  under  the  trustees,  nor  undd 
any  other  grant,  his  posse&aon  d 
seven  years  was  held  insufficicsl 
to  protect  his  title,  or  bar  that  a 
the  plaintiff  under  a  con\xyana 
from  tlie  trustees.  lb.  ib 

2.  Where  tlie  pluntiff  in  ejectmes 
claimed  lands  in  the  state  of  Tat 
nessee,  under  a  grant  from  sak 
state,  dated  the  26th  April,  1S09 
founded  on  an  entry  made  in  tin 
CBtry  taker's  office  of  VN'ashiogtoi 
caimt3r«  dated  the  2d  of  Januai}* 
1779,  in  the  name  of  J.  M'Doweli, 
on  which  a  warrant  issued  on  the 
17th  of  May,  irr9,  to  tlic  phintiff, 
as  asagnecof  J.  M'Vonclf,  and  the 
defendanu  claimed  xmder  a  ^ani 
from  the  state  o(  'North-Carolina, 
dated  the  9th  of  August,  1787,  it 
was  determined  tliat  the  prior  r-rz- 
try  mi^t  b(  attached  to  a  junior 
grants  so  as  to  overreach  an  eUcr 
grant,  and  that  a  survey  having 
been  made,  and  a  grant  issued  upon 
McDowell's  entr}',  in  the  name  cf 
the  plaintiff,  calling  him  assignee 
of  McDowell,  was /in/F7a /bcif  evi- 
dence that  the  entry  was  the  plain- 
tiff's property,  and  that  a  warrant 
is  sufficiently  certain  to  be  sustain- 
ed, if  tl»e  objects  tailed  Jor  ui-e 
identified  by  the  testimony,  or  un- 
less the  cal/a  would  equal iv  weli 
suit  more  than  one  place.  /^oir«  t^ 
Mormon  v.  Rced^  Ah'l 

TRADE  WITH  THE  ENEMY. 


Sec  DOMIClLt  9. 
PRISE,  5. 

1.  Under  the  act  of  the  le^sUture  of 

TcnneiKe.  passed  m  1797,  to  ex-         lxcikse,  1. 


■^■'yr.  \ 


•  tj,^ '   ■». 


4t 


■.'.J 


# 


r 

P 


.•? 


^      , 


■  ^  ■ 

IF 


u 


•  •'. 


«'« 


■■#■- 


• 


I 


t 


«    ■ 


•"    '^-  -V 


,4 

■>;•■ 


■*    "Mi-  « 


41 


t 


,-  ■  » 

■    ■  I 


I 


I 


i4l 
1  ■  I 


1      Jm  I 


.      ft**  •! 


-  iii' 


m 


r^ 


I 


¥ 


■    ■    1 


? 


i? 


■  • 


*■; 


'    r         -* 


It 


*wji 


